BEFORE THE
DEPARTMENT OF RESOURCES RECYCLING & RECOVERY
STATE OF CALIFORNIA

In the Matier ol Agency Case No.: Z010-01{WES-ADC
MELVIN HARRIS AND JUDY HARRIS, | OAH No.: 200 1080456

Operator, diva BRANDT ROAD WASTE
TIRE SITE,

I'FIL No. 1528927,

Respondent.

The attached Proposed Deeision ol the Adminigrative Law Indge is hereby adopred
by the Darector of the Deparinien of Resoorces Recyoling & Recovery o its Decision in the
above-entitled matter.

This Decision shill become effective __ {2/5 3&2! £ _

IT 15 50 ORDERED
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BEFORE T
DEPARTMENT OF RESOURCES RECYCLING & RECOVERY
STATE OF CALIFORNIA

In the Matter of:
Agency Cnme Na. 2000001098 5 AL
MELYVIN HARRIS AND JUDY HARRIS,
Operators, dbs BRANDT ROAD WASTE OAH Case No. 201 1080456
TIRE SITE,

VP No, [52K%27

Respondens.

I"ROPOSED DECISION

Dandel fubres, Adminlalrative Law Judge, Ofee of Admintarmive Fearmgs, e
s mantes on March 4, 2003, in Los Angeles, Calliomin,

Hemher L, Hunr, Staft Counsel 111, and Manha Perex, Siaflf Counsel, represented Lhe
Depurtment of Resourees Reeyeling & Recovery (Complalnant),

Melvin Harrls {Respondent M. Harris) and Judy Harris {Respondent J, Haris]
represented themselves as operators nf Brandt Road Waste Tire Site,

The parties submitted the matter for decision on March 4, 2013,

STATEMENT OF THE CASE

Complainam seeks administrative penalties for negligont and Stomtional vialniong of
he Mublic Resourees Code and pertinent regulations relating w wasdte tre Racilivies.
Respondents, operators of a waste e [acility, concede the majority of the violations, it
argue that they relied on the represeniations of athers and did not intend to violsle the laws
and vegnbations al e



FACTUAL FINDINGS

| Complaioeni Gled the Adminisrative Complamt,  Respondenta requesied an
admvindstranive édaring on or about Jene 13, 2001 On or about February 15, 2003,
Complainant filed the Amended Adminisirative Complaint, 1he sllegstions in the Amended
pleading were deemed econtroveried by Respondents, pursaant o Government Code section
1 1507,

r ¥ From June 19, 2009, thraugh the present, Respondents have allowed waste
tires 1o be dllegally stored at Brandt Road Waste Tire Site, located at 7408 Brandl Road, in
Bovonwillow, Califomia (heveafler, “the site™), Respondents are tenants of the site,

3 On Seplomber ¥, 2009, the Kern County Bnvironmental Health Services
Department (Kem County) sought Complainant s enforeement of waste vure Geility laws and
regulations at the site, based on Kerm Counly s inspections on June 19, and July 23, 20049,
Kerm County Inspeetor Joe Espericuets (Espericuera) inspected the site on these two diayy in
2009,

d, Espericueta issued two inspection reports thar contaimed his signature and e
signuiure of Respondent M. Haris. The June 19, 2009 report set forth a number ol
violutions of law and regutations ond Jooumented o tire count of 3,000 tires o the siee. The
vialitions set lorh [n the Tane 2000 report relaled Lo the sile's water supply, fire equipment,
the mointenanece of an impermeable barmer, storage units, and rim remoyal, The repon noted
Lhal the site was & minor waste tire faeility and did not have a minor wasta tire facility
permit, Respondents did not contesi Espericueta’s June 2009 report findings at the time the
repeed wins iasied.

5 The July 23, 2009 report set forth the same viokations of law and regulations,
as the lune repon, further niting violations relating to the sile”s recordkeeping. Fspericuela
documented u e count ol 5,000 tres and set o compliance deadline of August 24, 2009, to
vorreet (he violarons, Respondents did not contest Bapericueta’s July 20009 report fndings al
lhe Time the report wi ssued.

B, Espericustn Temspecied the dite on August 24, T009, the compliunce deadling,
Reapondents wak no aetlon to gorreet the viokatons in the June and July 2009 repons.

T On August 24, 2009, Espericuetn documented the tire count as 2,000 tires, and
neved thit  live b hurned approstmately 1,200 tires on August 4, 2009, He agon
dovurmetited violaions ralnting to il ing o have a minor waste tee tietlity permid,
recordkeeping, fre eguipment, water supply, mumiaining an impermeable barrer, iy o i

U Aceording Uy (e mupecion report, & minor waste tee Gialny js one thet storgs
betwaon SO0 anct 4,990 Hres,




approved vector plan, storage units, and rim removel. Respondents did not contest
Lspericueta’s August 2009 report findings at the time the report was issued.

8. Cin December B, 2008, Vanee Truay (Troey ), Complainu's mpector ol U
wiste tire enforcement division. inspected the aite, According to Tracy, he vhserved
approsimately 6,170 waste tires on the site. At hearing, Tracy explained thit he estimured
the number of waste tives using what he called the “indirect method," 1 “volumetric process.”
Frocy explained thut he used n measuring wheel Wmeasare the Ure pile area, ook note of the
Lype of tirey in the plle, and derlved the tires” general dimensions 10 determine the
approxiimae number of waste tires, Tracy asseried that Complainant regularly uses this
method and that it is K0 percent accurate, Tracy took photographs of the tire piles ot the site
on Decumber 8, 2009,

G Respondents disputed the estimuared number of lires (6,170), asserting tat, al
mist, there were approximately 1,400 tires. Respondents provided no evidence, other than
Respondent M. Harris® lestimony, to suppor their estimase of 1,400 tres. and i is
uppropriaie 10 consider (ha they hive o motive (o estimnte o lesser quantily of tires. (Evid,
Cotle, § T8O, sulbsd. (1)) Truey testified persuasively regarding his estimute; Respondents
stared approximately 6,1 70 tices al the site during Tracy's inspections,

L Ty s inspeetion Tound the lollowing violations, set forth in hik Inspeotion
repor, dated Deceniber B, 2009 na impermentle hiarrler (o prevent rain witer fiom
neytmiliting in tives; waste tres stored in an outdoor ares exceeding 5,000 sguare feel;
wisle (res stored within 40 foer of potentially flammable materal, ineluding wood and
hizardious liquids: tires stored on the ground withom adeguate drainuge; and no profeetion
extintind on site to prevent pyrolytie ofl mun=ofl or migeaion of pyrolytie ol ioto the
groundwater, Tracy idemtified the site o8 u major waste tire (acllity without a permit, 1y
further documented that a five had burned approximately 1,700 vires on August 24, 2009,
Respondents did not contest Tracy's December 2009 report lindings ar the time the repon
was fasued. Raspondents took no action 1o corree! the violations sel forth in Ty s
Devember J00% repaort,

1. Complainunt issued & Cleanup and Abatement Order (CAO o “the order™) o
Respondents and the landosners of the site in March 2010, the CAQ was served on
Mespondenty and the site owners on April 3, 20000 The CAC tequired Respondents 1o
immediately pease and desin from storing over 499 wuste res on the site, immediately cease
and desist from creating lega] waste tire facilities, and 1o remove the waste Lires from the
site within 30 days from service of the CAO. The CAD required Respundents 1o enlist a
stare-registered wasle tire hauler, complote comprehensive ioip logs documenting encls loud
of wiste Gres huled, and submit eneh log w Compliinant within 45 days of service of the
CAL, The CAO informed Respondernts tha 1 they failed 10 comply with the arder,
Complainant could petition the saperior court for imjunetive relief to enforee the CAQ, and
that Respondents could be linble for civil penalties of not less thian $500 and up w §10,000
per day for ench vielation, The CAD explained that Respondents’ Habiliy Lor aivil penalties
ciill e mpossd 0 d civil or administrative acton, The CAO Turher mlGrmed



Kespondents thae their Lailure o remove the waste ures could result in Complainmm
expending funds to perform abatemant or remedial work and for Complainant to seek
reimbursement for those costs. The CAC provided Respondents 10 days from (he date «
gervice ol the order 10 File o petition with Complainan rising substantisl iSsues appropriale
lor review, Respondents (led no such petition

14 Complainant’s enforcament actions serve Lo prodect pablc saloty, control
vector breeding, aond prevent tre Nres. By thele waste Ure storage an the e, Respondents
violated Public Resources Code sectlons 42824 and 42825, and California Code of
Regulations, title |4, sections 17351, 17353, subdivision (a), 17354, and | 8420,

13, Respondents bad 30 days 1o comply with the CAQ, Respondenia (iled o
correet the vialattons ket Toeth [n the CAG,

4. On July |3, 2010, Tracy again inspecled the site; bowever, in his report, he
noted that he inapected the site from “omside site.” Tracy documented ohserving
ppprosinumely 6,070 waste tires on e site and noted that all of the vialations aoted in the
Decernber 2009 repont retnained outstanding. Respondents did not contest Tracy's repod,
dated July 13, 2010, at the nme the report was rssued; Respondents ook no action [o correol
the violations set forth in that report,

5, Traey inspected the slie on March 22, 2012, and again docurenied that the
site rermained the same and all of the (nitally found vielatons in the December 2009 repurt
remained oustapding. Respondents did not contest Tracy s report, dated March 22, 2002, at
the time the report was issued; Respondents took no action o oorreol the vaolations def ol
Ly thiat vepror,

I,  OnNovember 5, 2012, Tragy inspected the site. He estimated seaing 6,170
waste lires on the slle, and documented thal the site remained unchanged, including the
eximtence ol ull violstions mitally fdentified in the December 2009 report. Respondents did
nok contest Traoy"s repart, datod November 5, 2012, at the tme the repor was iasued:
Respondenty ook no action 1o comect the vialalions set Torth b tha repont,

17 Respondent M. Harris testified thiat he initally intended on using the shie o
work with railroad ties, Powever, on o dote undeermined by the evidence, Respondent M.
Harris was asked (6 store tires on the site instead, Respondents M. Harris and | Haryls
explained that & man named Stephen Hansen (Hansen) came (o them and asked them Lo store
waie Lires on the site and that he would arrenge for their removal, but he never did.
Respundents expleingd that Hansen rald them not Lo remove the waste tired until he returned
unel they followed his instructions despile Compluinmi's inspection reports snd the CAO
Respondents failed 1o offer any evidenee, other than their lestimony, to expluln whe | lanken
was-and in whal capacity he was acting. Respondent’s testimony failed 1o establish with any
certainty who Honsen's existence ot ideniyy, the capacity in which he ncted, and wha, 1
anything. was representod Raspondants about the site, No person claiming 1o be Hansen



lestified. Respondems had no wrlten agreement with anyone with regard to their wasie tire
slorage facility,

|8 Respondent M, FHarris asserted that Hamsen or others told Bim thal e could
give, bt not sell, waste tires 1o the public. He complied with this directive, He was told he
could give away up o nine tres 4t a time, but o not give away maore than tine al any one
thme e vomplied with this directive. At all relevant time in this mater, Respondent M.
Hlarris pave away waste tires s people came by and ssked for them, Respondent M, Hirris
e prichoedd v ol tees oM the highwiy and sdded these tres 1o the existing plles o the site,

19, Respondent M. Harris asserted Ut he would buve removed the wasio Gres if
I lamneny Fadd new sald Wi to lenve them alone and) s renarm. Respondent M, [laetis believed
Hansen would vlarily nny problems with Complainunt upon Hansen's return . (Lespondent M.
Harris also aasenad thi he did not gel & waste tire facility permit because 1lansen iold
Respondents that he would obrain the required permit. Respondents stated that they did not
make any monetary profit [rom the woste lires.

20, Respondent M, Harris gdmited that he s not good with doeumenta, He
asseried that he is inexperienced at official ransactions that require permits and compliance
with state regulations, He trusted Hensen and followed Hansen's directions, due largely to
his inexperience and Irusting nature.

I Accordmg wo Respondent M, Harris, Respandents’ ineome conaists of fns
Social Secunty payments rnd his part-time work 8l a lovs) sewer plant. Respondents’
evidence of thwr neome was based sololy on Respondent M. Hrers™ estimony and
unmupparted by sny documentiry evidence. There was no evidence estublishing
Respondents’ monetiary savings. Other than Respondent M. Harrs' testimony regarding
Respondents' income, there was no evidence to establish that an order enforeing the penaltios
Complainant secks herein wonld pose a linancial hardship (o Respondents,

22, Complainant argued thn Respondents (hiled w comply with the CAG bétween
Mpy 3, 2000 (the deadline 1o comply with the CAO), and November 5, 2012 (the |ag
inspection date hy Tracy). a total of 918 days, The calcalation of 9% duys as the total
numbrey of day s within the period between May 3, 2000, and November 5, 2002, s acouraie.
Complainant set o penalty rate of $1,000 per day, and argued that Reapondent’s violations
vl Eailure v comply with the CAO resulted in & penalty wiling $918,000,

23, Respondents conceded that Complainant was "lepally correct,” but argued that
Harsen wok sdvantage of Respondent M. |arrls. Respondent M, Hlarris aunerted that he
Ko 10 is T respomsibilioy vo rermave the viees from the sie and than e will deoso, Bl
tiked that the penal ey not be assessed agalngt Respondents

2. AL hearing, Kespondents were respectiil of Compliainant and the initant
proceedings, Respondent M, Hocris westified inoa fortheighn manner and witl @ respeatiul
demeunor:



LEGAL CONCLUSIONS

L, Public Resources Cade section 42824 provides that, "ol and aller Sepaembor
U9 s unlawdul 1o pecepl wakte Ures af o major Woste tee facility unless the
aperator hes obtaned o major wisle tire faclity permit”

- Fublie Kesources Code section 42825 stanes;

(@) Any person who accepls waste Ulres o @ iajor waste e facility
lhal has not bieen issued 4 permit or an authorzation to operate Fom
[Complaipant], or who kniwingly direces. transpors, or abandons wasia tires
Lo wr ul @ major wasie tre feility that hss nol been issued a peemit or an
authorization o operard from [Complainunst | shall, upon convietion, be
punished by u line of not less than one thousand dollars ($1,000) or more tha
1en thousand dollars (510,000 1or each day of vielgtion, by imprisonment in
tha ety jail for nol more than one vear, or by both that Gpe snd
limprisunnen,

(b)  For purposes of subdivision (a), “each day of violation™ means
each day on which o violstion continnes, In any case where a person has
aleepied wiste tires W o mnjor waste tire theility, or knowingly direcied or
transported waste tires 1o 2 mujor waste tre el lity, that has not been Issued i
permit, in violation of subdivision (a), each day that the waste lires remain gl
the facility and the person hag knowledge thereof is 8 separate additional
violation, unless the person bas filed o report with [Complainant| disclosing
the wiolthon and s i complianee with any order vegarding th wasto Lines
issued by the board, o hearing officer. or a court of competent prisdiction,

1. Public Resources Code section 42850 provides in pari:

(a) Ay person who negligently viplaies any provision of thi
chapter, or any permit. rule, regulation, standard, or requirement issued or
adoped pursuant 1o this chapter, 15 liable fora civil penalty of nol less than
[1ve hondred dollurs (S5000 or more than Gve thousend dollors (85,000), for
eaeh vialanon of o separate provision or, for continuing violations, tor gach
clay that the violation continues,

(b} Liability uncer this section may be mposed ina civil action or
b liny oy be imposed adombosieatively pursamnt o this acte e

4 Public Resources Code section 42850.1 stnres:
(n)  Any person who intentionnlly violmes any provision of this

chipter, or any permit, rule, rgalation, standard, or requirement ssued or
ndupted pursuant w i ehapter, shall, upon eonyviion, be punished by o fine

f



ol to exceed ten thoussnd dollars ($10.000) for each day of violation, by
imprizonment in the county jail for not more than one year, or by both that e
arud imprisonment,

(b 1) Any person who imtentionally viclates uny provision of this
chapler, or uny permit, rule, regulstion, standard, or reguirement issued or
adopred pursuant wo this chispter, is liable for @ civil penalty not 1o exeeed len
thenmand dollaes (510,000, for ench violution of & separate proyvision or, for
vontinuing violations, or each day than the violaton continues.

(bW2) Liability ander this subdivision may ke imposed in a civil aetion

ol iy b imposed administraively pursuant o this artlele,

- Public Resources Code seation AZ852, subdivision (u), provides that, “[i]n
making s decision regarding & , ., penalty, the direcior |of the Department of Resources
Recycling & Recovery| shall take into consideration the nature, circumstanves, exlenl, and
gravity of the vialation, the vialator's past wrgd present efforts (o prevent, shate, or clean up
conditions posing a threal 1o the public health or salely or the eovitonment, the violagor's
ahility to pay the propased civil penalty, and the prophylactic effsct that imposition of the
proposed penalty will have on both the violator and on the regulared community as a whole,"

iy, Californin Code of Regulations, iile 14, seetion 18405, slates!

In assessing the amount of civil penalty, factors 1o be considered shal
inulude, but are not limited 10, the following;

(1Y The nure, oircumstanoes, exoent, nmd gravity ol the violaion,
12y Evidence that the violation was willlul or negligent.

(3 The good o bad fulth exhibited by the pay,

14y History of vielation of the sarme or stmilar nature,

(5} The extem 1o which the panty hns cooperted with the Beard i
cemmedinting the violation.

(61 The extent thit the parry has mitigated or atampted (o miigaie
uny dantape of injury eaused by hin or ber violation,

(7} Evidence ol any Toencinl g resulting from the violution.

(%) Such other muatlers uy justice may require



. Throughout the time gt issue in this matier, Regpondents did now apply 1o o
possess the necessary waste tire facility permit, Respondents violated Public Resources
Cosde sections 42874 and 42825,

A, Respondents violned California Code of Regulatons, tde 14, seetons 17351,
L7358, subdivision (o), 17354, and 18420, Respondents thiled 1o ke any action 1o remove
the witkle Gires, despiie receiving notice of theie violatioms, Respondents were mide aware
that thelr wiste tiee storage tweility violated miles regulating waste Lire seocage and eeguired
correciion by Bspericueta's (nspection reports of June 19, 2009, July 23, 2000, and August
24, 2004, Respondents were thereafter made aware thal their waste tire storage [meility
violated stale laws and regulations and required correction by Tracy’s mspection report of
Dreember 8, 2009, the CAD issued on Apnl 3, 2010, and Tracy's additional inspection
ceports of Tuly 13, 2000, March 2, 2002, and Nevember 5, 2002 Taking no astion 1o
correct the violations despite repeated notice establishes that Respondent's violations were
negligent und intentional. Fven if Respondents’ wuthiully relied on the represantations of
Hansen, i would have been reasonable and prudent [or Respondents Lo have communivated
with Complutnunt o explain therr position and their reliance on Hansen,  Respondents could
huve pttermpled 10 come (o some understanding with regard W the tme W comply, They did
nol. Respondents' violations are therefore devmed négligent and intentional, i violution ol
Public Resources Code sections 42850 and 42850, 1, wnd Respondents are able for the
penalties provided for in those same provistons,

g, Cluntse exists 1o sustain the Amended Administrative Complaint ol the
Department of Resources Recyeling & Recovery against Respondents Melvin Harris and
Judy Harrls, Operators, doing business as Brandi Road Waste Tire Site, as set forth in
Faetual Findings 24, and Legal Conclusions =4, 77, and 8

[0 When considering the proposed penalty, the criterla in Publie Kesources Code
seethon 42857 must also be considered. Respondents’ violations are moderntely severe, as
e guniity of wasie tires was significant, Saliemly, Respondents made no ellorns w
nrevent, abate, or clean up the conditions posing a threast to the public health, safety, sod
envitonment. Imposing the proposed penalty will have the necessary effect of compelling
ahatement, requiring consequences for ignoring the inspection reports, and prividing a
prophyinctic effect on the regulated community as o whoele, There was insulTicient evilence
tir establish thal Bespondemts have an inabliiy (o pay the proposed penalty

11 I nddition 10 the eriieria [n Public Resourees Code section 42852, the
propoxed peoally i@ lurther assessed with the eriterin in California Code of Regulationy, title
B section 1RAGS, The evidence establishid tha Respandents” vialaions ware williil und
negligent, Respondenta’ ilure o address the violmons within cach ol the inspeetion
eponts shows o good Faith elfors by Respondeanes, Respondents fuiled 1o cooperate wiil
Complainunt (o remediate the violations, Twu erileria are favorable to Respondents, 1 is
nofed it Respondents hove no higtory of similar violatlons and there was no ovidene thin
they gulnod fnanclally from the site. These last two points, however, when contriated with



the other eriterin in Legal Conclusions 10and 11, fall 1o esmblish cousa to reduce the
proposed penally,

12, The penaty of $1,000 per tay is reasanable and sutharized by Public
Resources Code seetions 42850 and 42850.1, e caloulation of 918 days as the number of
days within the period between May 3, 2014, und November 5, 2012 is peeurste. Thus, the
proposed penalty of §918,000 b5 appropriste and warrsnted,  There is ao cotise 10 redice the
proposed penally.

13, Cause exisls to impose the penalty of $918,000 agamst Respondents M. Harris
and 1. Harris, Operators, doing business ss Brandt Road Waste Tire Site, for imentional and
negligent violations of Public Resources Code seations 42850 and 42850, 1, us set lonh in
Factinl Findings 124, and Legal ©onelusions 1- 12,

ORDER

The Department vl Resources Reeyeling & Recovery s Amended Adminisirdtive
Complaint for Waste Tire Storage Adminlstrative Penaltles s sustulned.

Respondents Melvin Dlarrts and Tudy Harris, Operators, doing business ws Seangdt
Roud Waste |lre She, shall pay an adminiseeative penalty of S91E000 10 the Depariment ol
Resources Recyeling & Recovery, The Departmint ol Resources Reeyveling & Recovery
shall determine the manner of payment and the time within which Respondents must salisfy
payment in Wi,

Dbl Maorch 29, 2011

LR Y

DANIFI TUARIZ —
Addiriniateative Low Iudge

(i lee of Administraive e
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