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STATE OF CALIFORNIA
DEPARTMENT OF RESOURCES RECYCLING AND RECOVERY

In the Matter of:
CARPET AMERICA RECOVERY EFFORT . DECISION
(‘CARE") |

AGENCY NO: 2017-001-CARPET

RESPONDENT OAH No. 2017040578

The attached Proposed Decision of the Administrative Law Judge of rfh‘e Offic_e of :
Administrative Hearings is hereby adopted by the California Department of Resources
Recycling and Re'c":o.ver'y, \;vrith',tl.‘lie reductibn of penalty; and correction made bui’suant to
Government Codé section 11517(c)(2)(B) and (C), attachéd hereto, as its Final Agency
Decision in the above entitied matter. | |

With regard to the redqction of penalty, | have done so because the
Administrative Law Judge expressly found that there was no evidence of hAegligenoe on

the part of CARE. | wholeheartedly disagree with that assessment, as | believe that

| three years of declining recycling rates, and CARE’s failure to adjust its activities as

recommended by our Department in a timely manner, indicate that CARE failed to
exercise reasonable diligence in meeting its obligations under the statute. | also note

that despite that finding, the Administrative Law Judge set the penalty at $1500 per day
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for 2015 “to serve as a deterrent effect going forward” indicating that she certainly felt
CARE was not doing enough to meet its obligations under the statute.

However, in the absence of a finding of negligence, | believe that the resources
necessary to develop additional direct factual evidence of negligence and the time and
resources it would take to remand this matter for the taking of additional evidence for
these violations would be better spent on moving forward with this program. The
decision makes élear that penalties shall be imposed for failuré to comply with the
statute as a matter of law notwithstanding CARE’s excuses for non-compliance or the
lack of a finding of negligence. Finalizing this finding outweighs the need to obtain a
higher penalty amount and the resoﬁrces necéssary to do so, particularly since we still

have to address non-compliance in 2016.

This Final Agency Decision will become effective on fﬂ -785— /g

[T IS SO ORDERED.

Department of Resources Recycling' and Recovery
State of California

,iﬁ \

Dated: —{'//2 v/ /¢

tt Sm:thllne Dlrector :
C lifornia Department of Resources
Recycling and Recovery
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STATE OF CALIFORNIA
DEPARTMENT OF RESOURCES RECYCLING AND RECOVERY

in the Matter of: ,
CARPET AMERICA RECOVERY EFFORT REDUCTION AND CORRECTION TO

(‘CARE") | THE PROPOSED DECISION
[Gov. Code §11517(c)(2)(B) & (C)]
RESPONDENT .

AGENCY NO: 2017-001-CARPET
OAH No. 2017040578

Pursuant to Government Code section 11517(c)2)(B) and {C), the
Department of Resources Re.ojxcling and Recovery makes the following reduction of
penalty and correction to the Proposed-Decision issued in the above captioned matter

on February 13, 2018 by the Honorable Tiffahy L. King, Administraﬁve Law Judge,

Office of Administrative Hearings.
Reduction of Penalty in Legal Conclusions
The proposed penalty set forth in paragraph 8 of Legal Conclusions is reduced to

$1000 per day for the year 2015 because it is based upon Factual Finding 28 which

expressly found no evidence of negligence.
Public Resources Code section 42978 requires a finding that a violation is

intentional, knowing or negligent in order for a penalty to be more than $1,000 per day.

1.
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Therefore, the penalty amount for 2015 is reduced to $1,000 per day for a total of

$365,000 for 2015, and the total penalty for the .years 2013, 2014 and 2015 is reduced

to $821,250.
Correction to the List of Representatives
The first page of the Proposed Decision is corrected to read:

Ty D. Moore, Staff Attorney, and Elliot Block, Chief Counsel, represented
complainant Department of Resources Recycling and Recovery (CalRecycle).

Attorneys Steven G. Churchwell, Karl Schweikert and Randy Pollack, of
Churchwell White LLP, represented respondent Carpet America Recovery Effort

(CARE or respondent).

THE FOREGOING REDUCTION AND CORRECTION ARE SO ORDERED.

Department of Resources Récycling and Recovery
State of California

VAN AR
Scotf Smithling/ Director

California Department of Resources
Recycling and Recovery

Dated: 5’}’/’23—/’ /9§
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BEFORE THE
DEPARTMENT OF RESOURCES RECYCL’ING AND RECOVERY
STATE OF CALIFORNIA

In the Matter of the Accusation Against; i
' | : Agency Case No. 2017-001-CARPET
CARPET AMERICA RECOVERY :
EFFORT, - OAH No. 2017040578
Respondent.
PROPOSED DECISI(#N

Administrative Law Judge Tiffany L. King, OfﬁcqE of Administrative Hearings

- (OAH), State of California, heard this matter on September 26, 2017,in Sacramento,
California.

Ty D. Moore, Staff Aftorney, and Karl Schweikert‘ Chief Counsel represented
complamant Department of Resources Recycling and Recovcry (CalRecycle).

Attorneys Steven G. Churchwell and Randy Pollack, of Churchwell White LLP,
represented respondent Carpet America Recovery Effort (CARE or respondent).

Evidence was received on September 26, 2017. ’I’he record was left open to allow the
parties to file closing briefs. On December 1, '7017 CalRecycIe filed a closing brief, which
was marked for 1dent1ﬁcat10n as Exhibit 81, and respondent filed a closing brief, which was
marked for identification as Exhibit 82, On January 12, 2018, CachcycIe filed its reply
brief, which was marked for identification as Exhibit 83, and respondent filed its reply brief,
which was marked for identification as Exhibit 84. The record was closed, and the matter
was submitted for decision on January 12, 2018. |

SUMMARY

CARE is a national nonprofit corporation, and has served as the carpet stewardship
organization for the California Carpet Stewardship Program since 2011. CalRecycle seeks
civil penalties against CARE based on allegations the organization was not in compliance
with the carpet recycling laws and recrulatlons for each of the reporting periods in 2013,
2014, and 2015. The evidence established CARE did not demonstrate meaningful
continuous improvement in its recycle output rate or other goals included in the carpet




stewardship plan for 2013, 2014, and 2015. Therefore, cause exists to impose civil penalties
for each reporting period. : ' -

FACTUAL FINDINGS

1. On March 10, 2017, CalRecycle made and filed the Accusation by and through
Ty Moore in his official capacity a$ its attorney. CalRecycle is responsible for overseeing
the carpet stewardship program and enforcing its laws (Former Pub. Resource Code,
§842970-42983)" and corresponding regulations (Cal. Code Regs., tit. 14, §§ 18940 et seq.).

2. CAREis a nonprofit; corporation pursuant to Section 501(c)(3) of Title 26 of
the United States Code, whose stated purpose is to increase the reclamation and stewardship
of postconsumer carpet. CARE wis established in 2002 as a result of a Memorandum of
Understanding (MOU) signed by members of the carpet industry, government
representatives, nongovernmental qrganizations, and entrepreneurs. Since 2011, CARE has
been the exclusive carpet stewardship organization representing carpet manufacturers
authorized to sell carpet in Califorﬁ‘[ia. :

California’s Carpet Stewardship Pri*ogmm

: 3. Effective January 1, 2011, the California Legislature adopted Assembly Bilt
2398 (Stats. 2010, ch. 681) (Carpet Law), becoming the first state in the nation to establish a
private-sector designed and managed statewide carpet stewardship program. (Former Pub.
Resources Code, §§ 42970-42983.) In enacting the law, the Legislature made the following
findings: o

(a) Discarded carpet is one of the 10 most prevalent waste
materials in California landfills, equaling 3.2 percent of waste
by volume disposed of in California in 2008. Because carpet is
heavy and bulky, it iinposes a significant solid waste -

~ management cost on local governments.

(b) Numerous products can be manufactured from recycled
carpets, including carpet backing and backing components,
carpet fiber, carpet underlayment, plastics and engineered
materials, and erosion control products. Several carpet
recycling facilities currently operate in California, producing
products and feedstock for products made from recycled carpet.

! Certain sections of the Carpet Law were amended, effective January 1, 2018, (Stats.
2017, ch. 794, §§ 1-9.) Unless otherwise stated, all further references to the Public
Resources Code are to the former code sections (effective January 1, 2011 through December
31, 2017), as those were the laws in effect at all times relevant to the matters herein.

X%



(c) The United States carpet industry has elstablished a third-
party nonprofit organization, the Carpet America Recovery
Effort, also known as CARE, to work with 'state governments to |
increase the amount of recycling and reuse of postconsumer
carpet and reduce the amount of carpet oroiglw to landfills.

(d) CARE‘. represents at least 90 percent of United States carpet
manufactarers and 95 percent of the volume of carpet sold in the
United States,

* (e) According to CARE, in 2008, the most!recent year for
which data are available, 5.2 percent of carpet was diverted
from landfiils and 4.3 percent was recycled

(B Itisin the interest of the state to estabhsh 4 program,
working to the extent feasible with the carpet industry and -
related reclamation entities, to increase the landfill diversion and
recycling of postconsumer carpet generated in California.

(AB 2398, Chapter 681, Statutes of 2010.) |
4. The purpose of the Carpet Law is to increasie the amount of postconsumer
carpet that is diverted from landfills and recycled into secondary products otherwise
managed in a manner that is consistent with the state’s h1ezarchy for waste management
practices: (1) source reduction, (2) recycling and compostmg, and (3) environmentally safe

transformation and environmentaily safe land disposal. (Pub Resources Code, § 42970, in
conjunction with § 40051.) ;

5. CalRecycle is responsible for: approving or disapproving carpet stewardship
plans submitted by manufacturers or their designated carpet stewardship organization;
reviewing annual reports to verify the objectives of the pldl} are being met; and providing
oversight and enforcement to ensure a level playing field among carpet manufacturers. (Pub.
Resource Code, §§ 42973-42975, and 42978.) For manufacturers to be in compliance, they
must have an approved plan, individually or as part of a sﬁ_ewarclshlp organization, which:
(1) achieves the purposes of the program; (2) includes goals that increase the recycling of
postconsumer carpet, increase the diversion of postconsurher carpet from landfills, increase
the recyclability of carpets, and incentivize the market crowth of secondary products made
from postconsumer carpet; (3) describes proposed measures for managing postconsumer
carpet consistent with the state’s solid waste management hierarchy; and, (4) includes a
funding mechanism that provides sufficient funding to carry out the plan and demonstrate
“continuous meaningful improvement” in recycling output rate and other goals included in
the approved plan. (Pub. Resource Code, § 42972, subd. (a).)

6. A carpet stewardship organization is “an organization appointed by one or
more manufacturers to act as an agent on behalf of the manufacturers to design, submit, and




administer a carpet stewardship plan.” (Pub. Resources Code, § 42971, subd. (X 1)A).)
CARE is the sole carpet stewardsh}p organization for the State of California. (Pub. Resource
Code, § 42971, subd. (e)2).) At ail relevant times, CARE represented an estimated 75 to 80
manufacturers who sell carpet in C:alifornia. When the stewardship program first launched in
2011 and continuing through 2013, state law required consumets be assessed five cents per
square yard of all carpet purchased in California to fund CARE’s operation as the carpet
stewardship organization. (Pub. Résource Code, § 42972.5, subd. (a).)

7. Pursuant to Public Resource Code section 42975, subdivision (a), CARE is
required to demonstrate that it has achieved “continuous meaningful improvement” in the
rates of recycling and diversion of postconsumer carpel subject to the stewardship plan and
in meeting the other goals included in the plan. To demonstrate “continuous meaningful
improvement,” CARE must submit an annual report detailing its activities for the reporting
period, including: (a) the amount g[)f carpet scld by square yard and weight in the state; (b)
the amount of postconsumer carpeti recycled; and, (c) the amount of postconsumer carpet
recovered but not recycled, by weight, and its ultimate disposition. (Pub. Resource Code, §

42976.)

8. CalRecycle shall review the annual report to determine if the carpet
stewardship organization has complied with the law by demonstrating “continuous
meaningful improvement” in the recycling and diversion rates of postconsumer carpet. (Pub.
Resource Code, § 42973.) In determining compliance, CalRecycle shall consider: (1) the
baseline rate of compliance against which the demonstrated improvement is compared; (2)
the goals included in the CARE Mt:Z)U; and, (3) information provided in the organization’s
report to CalRecycle. (Pub. Resource Code, § 42975.)

CARE'’s Stewardship Plan and Amiual Reports

9. InDecember 2011, CARE submitted its stewardship plan (Pian) to
CalRecycle. . The Plan (version 1.4) included a primary goal of aftaining recycling output rate
of 16 percent by 2016. Additional goals included: increase the diversion of postconsumer
carpet from landfill disposal; use recycled carpet in secondary materials manufacturing;
increase education and outreach; injcrease convenient eollection; and increase carpet
recyclability. On January 17, 2012, CalRecycle conditionally approved the Plan, and
required CARE to resubmit the Plan after one year to refine their specific goals and establish
a baseline from which progress in recycling output could be measured. CARE requested and
was granted an extension of time to resubmit the Plan.

10. On December 23, 2013, CARE submitted a revised Plan (version 3.0), which
also included a goal of a recycling output of 16 percent by 2016. In addition, version 3.0
identified a baseline recycling rate of 12 percent (based on the second quarter of 2012), and a
goal of increasing the recycling rate by one percent per year, until a rate of 16 percent was
attained by 2016, CalRecycle approved the Plan, version 3.0, in January 2014.
Subsequently, on March 10, 2014, CARE submitted minor corrections to the approved Plan



(versions 3.2 and 3.2.2), which were accepted by CalRecycle; however, these corrections did
not change the Plan substantively with respect to recycling output and other goals.

2013 ANNUAL REPORT ‘

11.  OnJuly 1, 2014, CARE submitted an Annual Report for the 2013 reporting
period (1/1/13 - 12/31/13). The report listed a 12.2 percent recycling output rate for 2013.
In mitigation, CARE noted that two California processors closed down during the reporting
period, and three new processors were considering starting operations by the end of 2013,
CalRecycle reviewed the report and determined that the sfewardship program was
noncompliant in 2013 as it had not achieved the goals setiforth in the Plan.

12.  CalRecycle evaluated the 2013 Annual Report in September 2014. On
September 16, 2014, at CalRecycle’s monthly public meetlng, CalRecycle Director Carol
Mortensen dnnounced her determination that CARE was noncompliant in 2013. This
determination was based on CalRecycle’s finding that the' 2013 Annual Report did not meet
statutory requirements and that CARE did not make “sufﬁc1ent continuous and meaningful
improvement toward the goals approved in the Plan, partlcu]arly with respect to the last
seven quarters that show no gain in the recycling rae. »2 In its determination, CalRecycle .
noted: ,

CalRecycle recognizes that the Carpet Stewardship Program has
had only two full years of reporting, that recent facility closures
have impacted market dynamics, and that data is insufficient to
definitely conclude that the Program will nét achieve the Plan’s
goals. Therefore, CalRecycle staff recommniend delaying any
potennal administrative action until the next annual report, and
not requiring amendments to the deficient 2013 Annual Report,
This will allow CARE to devote more resoﬁrces to program
implementation in 2014,

Additionally, CalRecycle provided detailed comments on the 2013 Annual Report,

. which outlined key issues and deficiencies to be addressed by CARE. Specifically,

CalRecycle identified a lack of “meaningfuil and continuous improvement™ in the Plan’s
~ goals to increase the recycling and reuse of postconsumer carpet. It further disapproved of
CARE’s proposal o include postconsumer carpet exports toward the recycling rate in future
years, noting the lack of accountability and oversight overseas as well as the desire to
promote manufacturing of recycled content at California facilities to contribute to
California’s economic growth. Finally, CalRecycle warned it would consider administrative
action to obtain compliance if CARE did not address these issues in its 2014 Annual Report.

*The seven quarters referenced include the baseline period of the second through
fourth quarters of 2012, and the four quarters of 2013.




13.  OnDecember 23, 2014, CARE submitted Addendum No. 1 to the Plan
(version 3.2.2) for CalRecycle’s rev1ew and approval. In the addendum, CARE proposed to
increase certain subsidies and raise the fee assessment on carpet purchases to $0.10 per
square yard (starting April 1, 2015.) CatRecycle approved Addendum No. 1 on January 5,
2015. . ' _

2014 ANNUAL REPORT

14,  OnJuly 12015, CARE submitted its Annual Report for the 2014 reporting
period (1/1/14 — 12/31/14). The report listed an overall recycled output rate of 12.1 perceat,
with a downward trend to-11 percent reported in the fourth quarter. CARE asserted it
increased the carpet fee assessment and restructured other incentives to encourage recycling.
CARE also attributed the flat recychncr rate, in part, on the decline in crude oil price from
$105/barrel in 2012, to $93/barrel in 2013, to $71/barrel in 2014. CARE’s Executive
Director, Robert Peoples, Ph.D., testified at hearing that the drop in crude oil prices
ultimately resulted in the cost of new carpet matenal falling below the cost of recycled carpet
material in 2015.

15.  CalRecycle evaluated the 2014 Annual Report in September 2015. At its
monthly public meeting held on September 15, 2015, CalRecycle found that CARE again
failed to demonstrate continuous meaningful improvement in the recycle output rate.
Additionally, CalRecycle found CARE did not respond to market changes in a timely
manner, did not provide services in all counties, underutilized its fund surplus, and made
insufficient outreach to it stakeholders. Among other thmgs CalRecycle recommended that
CARE increase its education outreach, expand collection opportunities to every county,
introduce a tiered fee assessment based on the type of carpet purchased, and make
adjustments to its decision- mak_mo process to timely respond to market changes and
conditions. Again, CalRecycle deferred any enforcement action and requested CARE to
~ submit a Plan Amendment and revised budget by November 30, 2015, for CalRecycle’s

review.

16.  On October 9, 2015, CARE submitted for review Addendum No. 2 to the Plan,
which proposed establishing grant and foan programs. On October 27, 2015, CalRecycle
approved a limited pilot grant program. On November 30, 2015, CARE submitied
Addendum No. 3 to CalRecycle, proposing tc increase carpet assessments and recycling
incentives, and to implement other programmatic changes responsive to CalRecycle’s
noncompliance findings. On January 26, 2016, CalRecycle approved Addendum No. 3.

2015 ANNUAL REPORT

17.  OnJuly 1, 2016, CARE submilted its Annual Report for the 2015 reporting
period (1/1/15 — 12/.)1/15) The report listed an overall recycle output rate of 10 percent and
no improvement in the diversion rate. Notwithstanding this decrease, CARE asserted it
demonstrated “continuous meaningful improvement in the face of the many dramatic
changes within the 12 months of 2015, especially in actions taken in the areas of



recyclability, reuse, convenient collection, outreach/education and market development.”
CARE’s efforts included: expanding to 23 drop-off sites in22 counties, with the expectation
of expanding to all counties by July 2017; doubling its ou'treach/educanon budget and
launching several communication initiatives targetmg consumers; and adoptmg changes (o
improve responsiveness to market changes. ! '
18.  CalRecycle evaluated the 2015 Annual Report in September 2016. At its
monthly public meeting held on September 21, 2016, CalRecyele found that CARE failed to
demonstrate continuous meaningful improvement in its postconsumer recycling and
diversion rates. Specifically, CaiRecycle found: (1) the fecycled output and diversion rates
for 2015 were lower than the goals outlined in the Plan; (2) several large population centers
continued to lack convenient access to carpet recycling; (3) CARE’s education, marketing,
and outreach did not result in increased carpet recycling or diversion; and, (4) CARE was
still not responding to market changes in a timely manner Based on these findings,
~ CalRecycle initiated an enforcement action against CARE
‘CARE sArguments ' ' ;
19.  “Continuous Meanmgful Improvement.” CARE argues that the phrase
“continuous meaningful improvement” is not defined by Statute or regulation, and therefore
cannot support a finding that CARE violated the Carpet Law. “The fundamental rule of
statutory construction is that the court should ascertain the intent of the Legislature so as to
effectuate the purpose of the law.” (In re Mamage of Hoba'y (2004) 123 Cal.App.4th 260,

366.) The plain meaning rule dictates that courts give the words employed by the Legislature
their ordinary and usual meaning. (1d.) |

Merriam Webster defines “continuous” as marked by umnterrupted extension in
space, time, or sequence.” “Meaningful” is defined as “havmg a meaning or purpose.” And,
finally, “improvement” is “the act or process of | 1mprovmg "3 The Carpet Law does not
define or otherwise quantify what constitutes sufficient ¢ ‘continuous meaningful
improvement” because it is CARE’s responsibility, as the carpet stewardship organization, to
create a Plan setting forth specific improvement goals in the areas of recycled output, landfill
diversion, carpet recyclability, and reuse in secondary materials. Thus, by definition, the

approved Plan specifically quantifies what CARE should ach1eve to demonstrate “continuous
meaningful improvement.”

20.  Next, CARE contends that CalRecycle improperly determined CARE was
noncompliant by focusing solely on each year’s recycle output rate, to the exclusion of the
diversion rate and other goals or contributing outside fchtDl'S The statute requires CARE to
demonstrate continuous meaningful improvement in its recychnw output and landfill
diversion rates. (Pub. Resources Code, § 42975, subd. (a).) Sufficient improvement in one
category does not excuse insufficient improvement in the other. In any event, CARE’s
argument is belied by the evidence which established CaIRecycIe did not rely on the recycle

? https://www.m’erriam—webster.com/dictionary.
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output rate exclusively, but also considered the diversion rate, secondary material use,
education and outreach, consumer accessibility, and CARE’s responsiveness to market
conditions and changes. Moreover, nothlng in the statute prohibits CalRecycle from
prioritizing the recycling output rate in its evaluation, or otherwise requires CalRecycle to
give each stated goal equal weight in its evaluation of whether CARE demonstrated
continuous meaningful improvement.

21. 2013 Annual Report. CARE contends that CalRecycle improperly evaluated
the 2013 Annual Report against Plan version 3.2.2, which CalRecycle did rot approve until
mid-2014 and after the close of 1he. 2013 reporting period. Plan version 1.4 set an overall
goal of 16 percent recycling output1 rate by 2016, but otherwise did not delineate benchmarks
for each year. CalRecycle conditignally approved Plan version 1.4 in January 2012, but
required CARE to resubmit its Plan setting specific goals regarding recycle output rate and-
other goals. CARE was unable to resubnnt the Plan by the one-year deadline and requested
an extension, which was granted. CARE submitted Plan version 3.0 in December 2013,
which identified a baseline of 12 percent in 2012 and delineated xrnprovement goals of one
percent annually in 2013, 2014, and 2015. CalRecycle approved Plan version 3.0 in January
20114, as well as subsequent versions 3.2 and 3.2.2, which included minor corrections and did
not change the Plan substantively.- ’Notwuhstandmc this timeline, the evidence established
the recycle output rate in 2013 Was 112.2 percent, an increase of only 0.2 percent from 2012,
which was one of the bases for CalRecycle s determination that CARE did not demonstrate
continuous meaningful 1mprovemefnt n 2013.

22. 2014 and 2015 Annual Reports. CARE argues it demonstrated continuous

. meaningful improvement in both 2014 and 2015 by maintaining recycle output rates of 12
percent and 10 percent, respectively, despite a significant and continuing decrease in the
price of crude oil.* CARE also asserts that, w1th respect to 2015, CalRecycle did not give
enough credit to CARE’s efforts to swmﬂcantly increase the fee assessment, the rate of
carpet reuse in secondary material, and the number of drop-off sites around the state. For the
reasons set forth in Findings 19 thmuoh 21, this argument also fails.

Civil Penalties

23.  CalRecycle is authorized to impose administrative civil penalties, up to $1,000
per day, on any person or carpet stewardship organization which violates any provision of
the Carpet Law. (Pub. Resource Code, § 42978, subd. (a)(1); Cal. Code Regs., tit. 14, §§
18945, 18945.1.) “Intentional, knowing, or negligent” violations are subject to an
administrative penalty of up to $10,000 per day. (Pub. Resources Code, § 42978, subd.
(a}(2).) A carpet stewardship organization that fails to demonstrate “continuous meaningful

* In its reply brief, CARE compares the effect of declining price of crude oil on carpet
recycling efforts with its effect on CalRecycle’s bottles and cans program, citing a December
12, 2017 article from the Sacramento News and Review. Neither the article nor any
evidence concerning the bottles and cans program was introduced at hearing, and therefore,
neither is considered in this Decision.



improvement” in the recycling and diversion rates of postconsumer material, and in meeting
other goals included in the stewardship plan, is subject to'an administrative penalty of up to
$5,000 per day. (Pub. Resource Code, § 42975; Cal. Code Regs., tit. 14, § 18945.1.)

24, In determining the appropriate penalty, Ca]Recycle must consider the “totality
of the circumstances.” (Cal. Code Regs., tit. 14, § 18945) Specifically, section 18945.2
requires CalRecycle to consider all of the following: :

(a) The nature, circumstances, extent, and grav1ty of the
violation(s);

(b) The number and severity of the v1olat10n(s)

(¢) Evidence that the violation was intenti nal knowing, or
nechgent : o

(d) The size of the violator; -

(e) History of violation(s) of the same or similar nature;

(f) The willfulness of the violator’s misconduct;

(g) Whether the violator took good fajth mpasures to comply
with this chapter and the period of tlmé over which these
measures were taken; |

(h) Evidence of any financial gain resultm% from the
violation(s);

(1) The economic effect of the penalty on the violator;

(j) The deterrent effect that the imposition | Iof the penalty would
have on both the violator and the regulated commumty,

(k) Any other facts that justice may requlre )

25,  CalRecycle established by a preponderancc of the evidence that CARE did not
comply with the approved Plan in 2013, 2014, and 2015 because it failed to demonstrate
continuous meaningtul improvement for each reporting périod. (Pub. Resource Code, §
42975, subd. (a).) Failure to achieve continuous meaningful improvement during the
reporting period is considered a Level 2 violation under Cahforma Code of RE‘O’UIRUOHS title
14, section 18945 1, for which a penalty of up to $5, OGO p_er day may be assessed.

26.  Forfailing to demonstrate continuous meamncrful 1mprovement during the

2013 reporting period, CalRecycle has requested civil peﬂaltles against CARE in the amount
of $500 per day, for a total of $182,500.

California’s carpet stewardship program was the ﬁrst and only such program in the
country. 2013 was the first year CARE’s performance under the Plan was evaluated and, as
such, the first time it was found to be noncompliant. There was no evidence that CARE’s
noncompliance was willful, intentional, or negligent. On'the contrary, CalRecycle
acknowledged CARE's efforts, that it was still possible for CARE to achieve the Plan’s
goals, and on that basis, CalRecycle deferred any enforcement action. There was no
evidence that CARE experienced financial gain resulting from its noncompliance. CARE is
the only authorized carpet stewardship organization in California and represents an estimated




80 manufacturers. Therefore, the penalty imposed must be sufficient to create a deterrent
effect on CARE itself and the regulated commuanity, but not so severe as to incapacitate
CARE’s ability to comply with the Plan in the future. When all the factors in California
Code of Regulations, title 14, section 18945.1, are considered, a civil penalty of $500 per
day, for a total of $182,500 is reasonable.

27.  For failing to demorfstrate continuous meaningful improvement during the
2014 reporting period, CalRecycle requests civil penalties against CARE in the amount of .
$4,000 per day, for a total of $1, 460 000.

The recycle output rate did hot improve in the 2014 reporting period, but rather
decreased by 0.1 percent and was trendmg down in the last quarter. This was CARE’s
second consecutive year of noncompliance. However, there was no evidence that CARE did
not act in good faith or that its nongomphance was knowing, willful or negligent.” While
CalRecycIe previously warned CARE tbat noncompliance in the 2014 reporting period may
result in administrative action and civil penaliies, the agency nonetheless deferred any
enforcement efforts until after receipt of the 2015 Annual Report. CARE’s size and that of
the community it represents, in addmon to its continuing violation of the statutory
requirements, necessitate an increased penalty to serve a deterrent effect and encourage its
compliance in future reporting periods. When all the regulatory factors are conmdered
CalRecycle’s requested civil penalty of $4,000 per day is unreasonable. A civil penalty in
the amount of $750 per day, fora total of $273,750, is more appropriate.

28.  For failing to demonstrate continuous meaningful improvement during the
-2015 reporting period, CalRecycle requests civil penalties against CARE in the amount of
$4,500 per day, for a total of $1, 642 500.

CARE’s recycle output rate"continued to decline since 2014, dropping two points to
10 percent. While CARE respoudad to-some of CalRecycle’s recommended actions, it did
not implement them fully and continued to blame market changes for its lack of
improvement. Although there was no evidence that CARE’s noncompliance was knowing,
willful or negligent, 2015 was its third conseeutive year of failing to demonstrate continuous
meaningful improvement. CalRecycle had twice deferred initiating enforcement action with
the hope CARE would succeed in meeting the Plan’s goals with additional time. However,
the additional time was not enough. CARE’s size and that of the community it represents, in
addition to its continuing violation of the statutory requirements, necessitate an increased
penalty to serve a deterrent effect and encourage its compliance in future reporting periods.
When all the regulatory factors are considered, CalRecycle’s requested penalty of $4,500 per

5 CalRecycle alleged that CARE’s noncompliance was “at least negligent and may
have been knowing and intentional” because, in 2014, CARE opposed efforts to enact
extended producer responsibility legislation or regulations (similar to California’s carpet
stewardship program) nationwide or in other states. However, there was no evidence

_establishing a nexus between CARE’s activities outside of California and the carrying out of
its duties as the sole carpet stewardship organization in California.
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day is disproportionate and unreasonable, especially in light of the lack of knowing or willful
intent or negligence on CARE’s part, and the fact the stevyardship program continues to
experience growing pains. A civil penalty in the amount of $1,500 per day, for a total of
$547,500, is more appropriate to servé a deterrent effect %’oing forward.

LEGAL CONCLUSIOI‘:{S

L CalRecycle has the burden of proving, by a preponderance of the evidence,
the violations alleged in the Accusation. (Evid. Code, §§ 115, 500.) CARE bears the
. burden of proving any evidence in mitigation. (Ibid.) -
o
- Applicable Statutes _ ‘ '
2. Public Resources Code section 42972 pro{'(ides, in pertinent part:
' ' i ' :
o :
(a) On or before September 30, 2011, a mjnufacmrer of carpets
sold in this state shall, individually or through a carpet -
. stewardship organization, submit a carpet siewardship plan to
the department that will do all of the foHovs%ing:

(1) Achieve the purposes of this chapter,.aé descfibed in
Section 42970, and meet the requirements Of Section 42975.
‘ !

(2) Include goals that, to the extent feasible based on available
technology and information, increase the Ef:l‘CYCliIlg of
postconsumer carpet, increase the di\_rersiox{f of postconsumer
carpets from landfills, increase the recyclability of carpets, and
incentivize the market growth of secondary products made from
postconsumer carpet. The goals establishecil in the plan shall, at
a minimum, be equal to the goals established in the CARE
MOU, if it has been adopted at the time the plan is submitted to
the department. ' ? '

(3) Describe proposed measures that will enable the
management of postconsumer carpet in a manner consistent
with the state’s solid waste management hierarchy, including,
but not limited to, source reduction, source fseparation and
processing to segregate and recover recyclable materials, and
environmentally safe management of materials that cannot
feasibly be recycled. '

(4) Include a funding mechanism, consistent with subdivision

(¢), that provides sufficient funding to carry out the plan,
including the administrative, operational, and capital costs of the
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plan, payment of fee:is pursuant to Section 42977, and incentive
payments that will advance the purposes of this chapter.

(5) Include education and outreach efforts to consumers,
commercial building owners, carpet installation contractors, and -
retailers to promote ;helr participation in achieving the purposes
of the carpet stewardsmp plan as described in paragraph (1) ..

[ .. [

(c)(1) The funding fnechanism required pursuant to paragraph
{4) of subdivision (a) shall establish and provide for, on and
after January 1, 2013, a carpel stewardship assessment per unit
of carpet sold in the state in an amount that cumulatively will
adequately fund the plan and be consistent with the purposes of
the chapter. The assessment shall be remiited to the carpet
stewardship orcramzatzon on a quarterly basis and the carpet
stewardship orgamz('tuon may expend the assessment only to
carry out the plan, |

(9] ... 7]
Public Resource Co%de section 42975, subdivision (a), provides:

(a) In order to achieve compliznce with this chapter, a carpet
stewardship organizzition shall, on or before July 1, 2013, and
annually thereafter, demonstrate to the department that it has

_ achieved continuous meaningful improvement in the rates of
recycling and dlversu)n of postconsumer carpet subject to its
stewardship plan and in meeting the other goals included in the
organization’s plan pursuant to paracrraph (2) of subdivision (a)
of Section 42972. In determining compliance, the department
shall consider all of the following:

(1) The baseline rate of compliance against which the
demonstrated improvement is compared.

(2) The goals included in the CARE MOU.

(3) Information provided in the organization’s report to the
departiment pursuant to Section 42976.
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4, Public Resource Code section 42976 state#:
) ]

On or before July 1, 2013, and each year thereafter, a
manufacturer of carpet sold in the state shail,- individually or
through a carpet stewardship organization, submit to the
department a report describing its activities to achieve the
purposes of this chapter, as described in Secnon 42970, and to
comply with Section 42975, Ata mlmmum the report shall
include all of the following: [

(a) The amount of carpet sold by square yards and weight, in
the state during the reporting period. A carpet stewardship
organization with more than one manufacturer may use average
weight.

(b) The amount of postconsumer carpet recycled, by weight,
during the reporting period. '

(c) The amount of postconsumer carpet reqiovered but not
- recycled, by weight, and its ultimate disposiition.

(d) The total cost of implementing the carpet stewardship plan.

(&) An evaluation of the effectiveness of the carpet stewardship
pian, and Emtlc1pated steps, if needed, to memve performance

D Examples of educational materials that | were provided to
consumers during the reporting period.

Cause to Impose Penaliy

5. Pursuant to Public Resource Code section 42978 subdivision (a)(l) and
California Code of Regulations, title 14, section 18945, CalRecycle is authorized to impose
a civil penalty on any person or entity who violates the Carpet Law. California Code of
Regulations, title 14, sections 18945.1 sets forth the amount of possible civil penalties and
penalty schedule.

6. As set forth in Findings 9 through 13, 19 through 21, and 25, cause exists to
impose a civil penalty on CARE for failing to demonstm[:e continuous meaningful
improvement during the 2013 reporting period, pursuant to Public Resource Code section

42975. As set forth in Finding 26, a civil penalty of $500 per day, for a total of $182,500, is
appropriate,

7. As set forth in Findings 9, 10, 17, 18, 19 through 22, and 25, cause exists to
impose a civil penalty on CARE for failing to demonstrate continuous meaningful

B ilal
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improvement during the 2014 reporting period, pursuant to Public Resource Code section
42975. Assel forth in Flndmgs 27,a cml penalty of $750 per day, for a total of $273 750,
is appropriate.

8. As set forth in Find’inos 9,10, 17, 18, 19 through 22, and 25, cause exists to
impose a civil penalty on CARE for failing to demonstrate continuous meaningful
improvement during the 2015 reporting period, pursuant to Public Resource Code section
42975. As set forth in Finding 28 a civil penalty of $1 500 per day, for a total of $547,500,
is appropriate.

9. Pursuant to Public Resource Code section 42972, subdivision (c)(1), CARE is
prohibited from expending assessments collected pursuant to the Plan for any purpose other
than carrying out the Plan. Accordmﬂy, CARE is prohibited from using collected
assessments o pay the civil penalties issued herein.

ORDER
CARE shall pay a total of $i,003,750 in civil penalties to CalRecycle within 60 days

after the effective date of the decision in this matter. CARE is prohibited from using
assessments collected pursuant to the Plan to pay said civil penalties.

DATED:. February 13, 2018

CocuSigned by:
g
~E4650050E8FE4BC..,
TIFFANY L. KING

Administrative Law Judge -
Office of Administrative Hearings
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