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At the January 29 inspection, Respondent admitted that he had not been adding a
recycling charge as a separate line item on receipts. Following the inspection, the
Department repeatedly asked Respondent to provide receipts demonstrating that the
charge was being collected, but Respondent did not cooperate. On September 9, the
Department attempted to access the Site but was denied access; nonetheless, the
Department observed that mattresses continued to be displayed for sale.

It is the Department’s burden to prove “each fact the existence or nonexistence of which
is essential to the claim ... that he is asserting.” (EC section 500.) Here, the
Department has provided evidence that Respondent was out of compliance from
January 29 to September 9, a 223-day period. Respondent’s claim that he did not issue
receipts during this time is not credible and he has not otherwise refuted the
Department'’s allegation. The Department’s penalty of $29,058 for 58 days of violations
of Section 42989.1 is sustained.

Count IV- Respondent Sold, Distributed, or Offered for Sale a Mattress in the State
While in Violation of PRC Section 42987(c).

The Department seeks to impose a penalty for selling noncompliant mattresses of
$5,800 for 58 days of violation at $100 per day for violation of PRC section 42987(c).

Section 42987(c) states that: “A retailer shall not sell, distribute, or offer for sale a
mattress in the state unless the retailer is in compliance with this chapter and the

manufacturer or renovator of the mattress sold by the retailer is listed in compliance with
this chapter.”

As discussed above in connection with Count Ill, the Department has provided evidence
that Respondent was out of compliance from January 29 to September 9, a 223-day
period. Nonetheless, the Department seeks only 58 days of violation. The
Department’s penalty of $5,800 is sustained.

VI. DECISION AND ORDER

Respondent’s objection to the Accusation is overruled.

IT IS SO ORDERED.

DATED: _—

Attorney IV

Department of Resources Recycling
and Recovery (CalRecycle)
Hearing Officer

DECISION AND ORDER
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