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2084 Ajise, Kome, Whether CalRecycle provides financial assistance or grant funding to cities in order Refer to Public Resources Code Section 42652.5(b) which states that a local jurisdiction may
Southern California | to meet SB 1383 requirements? charge and collect fees to recover the costs associated with complying with these regulations.
Association of
Governments

2085 Ajise, Kome, Is composting a better aerobic process than landfills in reducing or preventing the Yes, composting and other means of recycling are better than disposing of organic waste.
Southern California | release of methane emissions during organic matter breakdown, and scientifically, Landfilling organic waste is not an aerobic process and leads to the creation of methane. Landfill’s
Association of what is the difference in methane emissions between storing compost above or create methane, while some landfills may capture some of the methane the create, as required by
Governments underground? existing regulations, they do not “store methane underground.”

2086 Ajise, Kome, That there is a lack of current infrastructure to accept organic waste for composting, | "Comment noted. The commenter argues that the regulations must be structured in a way that

Southern California
Association of
Governments

and there would be increased local costs associated with meeting the new state-
mandated requirements under SB 1383.

protects the existing investments of their members. Specifically, the commenter is referring to
collection services and material recovery facilities that were established to process mixed waste.
CalRecycle has sought to address this concern in a manner that is also in compliance with the
statutory targets and requirements. As noted in the Initial Statement of Reasons, which was
released for public review in January of 2019:

“The draft regulations originally prohibited jurisdictions from implementing new mixed waste
processing systems after 2022, and required all new services to implement source-separated
curbside collection as a means of ensuring that collected organic waste would be clean and
recoverable. In response to stakeholder feedback, CalRecycle eliminated the prohibition on new
mixed waste processing systems provided that the receiving facilities demonstrate they are
capable of recovering 75 percent of the organic content received from the mixed waste stream on
an annual basis. The performance standard addresses stakeholder concerns about limiting
flexibility, without compromising the goal for the regulations to achieve the statutory
requirements.”

The ISOR goes on to note that CalRecycle crafted regulations to allow for mixed waste collection
provided that these collection services transport collected material to a facility that recovers 50
percent of the organic content it received by 2022 and 75 percent by 2025:

“With very few exceptions, unique materials can only be processed and recovered when they are
kept separate from other materials. This is primarily due to the fact that distinct materials are
recovered through separate processes that are specifically designed to handle only that type of
material. For example, metals, paper, and plastics are remanufactured through distinct processes
(e.g. metal is smelted, paper is pulped and washed). Largely because of this, while material may
be valuable as a homogenous commodity, it can become difficult or impossible to recycle when it
is contaminated with other materials (e.g. many materials lose their value when they are
commingled with other materials.) This principle holds true, and is perhaps more of a factor in the
recovery of organic waste. Required source-separation of organic waste helps ensure that
organics are kept clean, separate and recoverable.

However; throughout the informal regulatory engagement process stakeholders raised concerns
about potential costs associated with providing commercial and residential generators with a
third container to source separate organic waste. Stakeholders also noted that several cities and
counties implement single container collection services and process all the collected material for
recovery. Stakeholders argued that allowing the use of a single-container collection system is a
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viable and cost-effective alternative that can help the state meet that statutory organic waste
recovery targets.

To respond to stakeholder requests for additionally flexibility CalRecycle crafted this section and
Section 18984.2. These sections allow alternatives to providing a three-container source-
separated organic waste collection service. Under these section jurisdictions are allowed to
require their generators to use a service that does not provide the generators the opportunity to
separate their organic waste for recovery at the curb. In order to ensure that the state can
achieve the statutory organic waste reduction targets, these collections services are required to
transport the containers that include organic waste to high diversion organic waste processing
facilities that meet minimum organic content recovery rates (content recovery rates are specified
in Subdivision (b) of this section)...”

The commenter has stated in each comment period, that they believe the requirement to recover
75 percent of the organic content collected in these mixed waste collection services is unrealistic
and infeasible. In turn CalRecycle staff repeatedly communicated to the commenter that the
recovery targets cannot be lowered without compromising the integrity of the regulations. This
was further documented for this commenter and the public in the ISOR:

“These minimum recovery rates are necessary because when the opportunity to recover material
through source separation is lost, the state must ensure that minimum recovery levels are met at
processing facilities. While this section provides additional flexibility to jurisdictions, CalRecycle
must consider its obligation to ensure that the regulations are designed to achieve the statutory
targets. If 100 percent of jurisdictions employed this collection option in 2022 the state could not
meet the mandatory recovery target of 50 percent unless at least 50 percent of the organic waste
collected from these services is recovered. Similarly, if 100 percent of jurisdictions employed this
collection option in 2025 the state could not meet the mandatory recovery target of 75 percent
unless 75 percent of the organic waste collected from these services is recovered. Therefore, in
order to meet the recovery targets specified in statute and the state’s ultimate climate goals the
recovery standards included in this section are the minimum standards necessary.

As generation of organic waste increases with population growth, these minimum recovery rates
may need to be revisited. As stated previously the organic waste reduction targets are linked to a
2014 baseline of 23 million tons. This requires the state to dispose of no more than 5.7 million
tons by 2025. If, as CalRecycle projects, generation increases to 26 million tons of organic waste
by 2025, recovering 75 percent of 25 million tons will only reduce disposal to slightly more than 6
million tons, resulting in the state missing its organic waste recovery targets. The need for this
rate increase could be mitigated if higher recovery rates are achieved through source separation,
or if efforts to increase source reduction through food recovery and other methods are successful.
However, the recovery rates established in this regulation should be considered an absolute
minimum.”

CalRecycle has, prior to and during this rulemaking, communicated that the recovery efficiency
requirements established in the regulation is the minimum level that the statute can tolerate. The
commenter suggests existing infrastructure that cannot meet this standard should be “protected”
or provided a “safe-harbor.” The commenter requests changes in the proposed regulations that
cannot be reconciled with the statutory targets because CalRecycle finds that it cannot propose a
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regulation consistent with a statutory 2025 target that permits an unknown portion of the state
from implementing the requirements necessary to achieve that target.

CalRecycle acknowledges the role of existing infrastructure and acknowledges that previous
investments in infrastructure were consciously made to achieve targets that were established
prior to the adoption of SB 1383. However, the legislative direction in SB 1383 is unmistakably
clear. The Legislature required CalRecycle to adopt regulations to achieve mandatory organic
waste reduction levels. Nothing in the regulations prevents facility operators or jurisdictions from
investing in facility upgrades or adapting existing facilities to process waste in a manner that
meets the minimum regulatory requirements.

Comment noted. CalRecycle acknowledges that the proposed regulations will require regulated
entities to invest in actions and programs that will reduce pollution and protect the environment.
The timelines were established in the statute and the regulations are necessarily designed to
impose requirements in a manner that is in alignment with the ambitious statutory timelines. The
legislation did not provide a dedicated source of state funding to fund compliance with the
regulations but did provide a specific allowance for local jurisdictions to charge fees to offset their
costs of complying.

The provisions of Section 40004 are general legislative findings and declarations applying to the
AB 341 (2011) mandatory commercial recycling program and not specific, affirmative legal
requirements CalRecycle is required to adhere to in the proposed regulations. SB 1383 contains
specific mandates on organic waste diversion that CalRecycle is required to observe in this
rulemaking. The findings and declarations in Section 40004 recognize that adequate processing
and composting capacity are essential for diversion and disposal reduction. CalRecycle does not
dispute this necessity. But CalRecycle is also more specifically subject to the findings and
declarations in SB 1383 (2016, PRC Section 42652) that state that the disposal reduction targets in
SB 1383 are essential to achieving the statewide recycling goal of 75% in PRC Section 41780.01
and that significant investment is required to meet these goals and that state and local funding
mechanisms are needed to support this expansion. The Legislature acknowledges in this section
that infrastructure investment and capacity is a central issue to the success of SB 1383. Since the
specific controls the general and the more recent statute controls under common rules of
statutory construction, CalRecycle does not find a conflict with Section 40004.

Comment noted. The Legislature mandated ambitious organic waste diversion targets in SB 1383
on a short timeline and the Department acknowledges that infrastructure to handle the diversion
of this material is key to achieving those legislative mandates. The Department has included
provisions in the proposed regulations allowing for delayed enforcement in cases where
extenuating circumstances beyond the control of a jurisdiction, such as deficiencies in organic
waste recycling infrastructure or delays in obtaining discretionary permits or governmental
approvals, make compliance with the regulations impracticable. The Legislature in SB 1383
furthermore authorizes local jurisdictions to charge and collect fees to offset the cost of
complying with the proposed regulations. Regarding environmental issues regarding expected
infrastructure expansion, those issues were addressed in the Environmental Impact Report that
was prepared and certified by the Department for this rulemaking, and was subject to public
comment, pursuant to the requirements of the California Environmental Quality Act (CEQA).
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CalRecycle acknowledges that the proposed regulations will require regulated entities to invest in
actions and programs that will reduce pollution and protect the environment. The timelines were
established in the statute and the regulations are necessarily designed to impose requirements in
a manner that is in alignment with the ambitious statutory timelines. The legislation did not
provide a dedicated source of state funding to fund compliance with the regulations but did
provide a specific allowance for local jurisdictions to charge fees to offset their costs of complying.
2087 Ajise, Kome, That Southern California Edison renewable energy contracts already successfully Comment noted. The statute requires CalRecycle to adopt regulations to reduce the disposal of
Southern California | capture methane from existing landfills. organic waste in landfills.
Association of
Governments
2088 Ajise, Kome, That it would be more cost-effective for CalRecycle than for local governments to CalRecycle is providing educational materials to local jurisdictions and conducting a statewide
Southern California | undertake the responsibility of education. educational campaign.
Association of
Governments
2089 Ajise, Kome, That the City of Culver City is implementing this program and does not have an issue | Comment noted. The commenter is not requesting a change in the regulation.
Southern California | with implementing SB 1383.
Association of
Governments
2000 Allen, Rebecca, N/A | A large concern | have is with the public’s awareness, education, and compliance CalRecycle is providing educational materials to local jurisdictions and conducting a statewide
with these new regulations, especially in relation to contamination. While | am well | educational campaign.
aware of the need for and benefits from diverting organics, and fully support the
need, this is not a subject that the vast majority of our residents/business owners
are familiar with. | understand the proposal calls for local outreach and education,
and clear signage and messaging on all bins/containers. But 30 years in to mandated
recycling, the general public is still uneducated on what can and cannot go into their
recycling bins which results in higher percentages of contamination. | would argue
that stakes are even higher for organics, as a variety of “unnatural” or hazardous
materials could make its way into the organics waste stream. | believe that beyond
the local justifications requirement on education and awareness, the state needs to
take on some of the responsibility of education ALL Californians as to why this is so
important and what the requirements are for them.
15;0097 Astor, J., California | Our communication on these regulations summarizes various concerns and Comment noted. CalRecycle appreciates acknowledgement of changes that were addressed. For

Refuse Recycling
Council Southern
District

comments shared by the members of the California Refuse Recycling Council,
Southern District (CRRC SD). Our members range from small, privately owned
enterprises, to several of the world’s largest waste management firms. Collectively,
CRRC Southern District members serve a majority of the state’s population, and in
so doing, operate virtually every form of solid waste management, recycling and
composting facility and program now in existence. As committed recyclers and
composters, our members share in the state’s waste reduction and climate change

changes that were not addressed please refer to the appropriate comment number responding to
the original comment from the second comment period.
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objectives, though we may have different views on how best to accomplish those
goals.

The CRRC Southern District is comprised of the California counties of Fresno,
Imperial, Inyo, Kern, Kings, Los Angeles, Madera, Orange, Riverside, Santa Barbara,
San Bernardino, San Diego, San Luis Obispo, Tulare, and Riverside. It is home to
approximately 26 million residents, or some 67% of the state’s population. CRRC SD
members have expended billions of dollars in delivering recycling and composting
services to these communities. No other stakeholder can claim the same level of
investment in (or commitment to) waste recycling.

The California Refuse Recycling Council, Southern District, is pleased to offer the
following comments on the proposed changes to the draft regulations referenced
above:

15;0098

Astor, J., California
Refuse Recycling
Council Southern
District

We hereby incorporate by reference each and every comment contained in all of
our prior testimony and correspondence on this issue including, without limitation,
written communications dated July 21, 2017, September 15, 2017, November 20,
2017, March 12, 2019, and July 17, 2019. Accordingly, we respectfully submit this
letter with the understanding and express intention that all of our prior
communications, including the matrix submitted with the July 17, 2019
correspondence making significant recommendations and language changes that
remain unaddressed in this current formal draft, be incorporated by reference and
deemed a part of this filing for consideration and response. We further hereby
incorporate by reference each and every comment contained in all prior
correspondence submitted by Kelly Astor on this issue including, without limitation,
his letters written on behalf of certain CRRC Southern District member associations
dated, respectively, July 17, 2017, September 15, 2017, November 20, 2017 and July
17, 2019.

We want to renew our prior observations and concerns with this expensive and
prescriptive approach taken to implement SB 1383
(https://leginfo.legislature.ca.gov/faces/billNavClient.xhtmI?bill _id=201520160SB13
83), and we encourage consideration of many prior recommendations and
suggested language requests that were thoughtfully provided by us with outreach
to respected experts, local government officials and industry leaders that have a
strong foundation in how to manage the waste streams, as well as how to develop
and sustain markets in their jurisdictions.

Comment noted. CalRecycle appreciates acknowledgement of changes that were addressed. For
changes that were not addressed please refer to the appropriate comment number responding to
the original comment from the second comment period.

15,0099

Astor, J., California
Refuse Recycling
Council Southern
District

In each of our prior communications with CalRecycle, we have shared a number of
concerns with this rulemaking, chiefly with respect to its impact on existing recycling
facilities and programs Another primary concern has been the failure of the draft
regulations to make any allowance whatsoever for the vital role that markets play in
the successful operation of a recycling facility or program, despite lessons learned
from China’s National Sword export policy. A third concern has been with the multi-
billion dollar cost that CalRecycle’s own analysis projects this rulemaking will entail
(and we believe your estimate dramatically understates the true cost). The

Comment noted. CalRecycle disagrees that the cost presented in the SRIA, and the subsequent
estimates provided in the Appendix to the ISOR, “vastly underestimate the true cost of
implementation.” In the Appendix, CalRecycle presented a cost sensitivity of three scenarios. Each
scenario is based on a projected disposal level. CalRecycle projected cost based on the most
conservative projections of disposal (highest estimates of disposal and required recover of 289
million tons). CalRecycle also provided cost sensitivity for the economic value of recycled
commodities and costs for transporting recovered material to market. CalRecycle relied upon the
most conservative estimates for each of these sensitivity analyses (the highest estimate of
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breathtaking nature of these regulations and the undue hardship they create for transportation costs and lowest value for recycled commodities). The general comment that
local governments, our industry and the communities we serve, particularly CalRecycle understates costs was made by several commenters but failed to specify how costs
underserved communities, without commensurate program or policy benefits were underestimated or recommend an alternative method for estimated costs. Regarding
cannot be overstated. comments that cite specific areas where the commenter believes costs are underestimated, those
None of these larger issues have been properly addressed in prior drafts of these comments are addressed in separate responses. Comment noted that the regulations fail to make
regulations. The latest draft is no different; while it does represent a modest any allowance whatsoever for the vital role that markets play in the successful operation of a
improvement over the prior draft in certain limited respects, most of the larger recycling facility or program.
issues have once again been bypassed, with little or no regard for the disaster that is | Comment noted. CalRecycle disagrees that route reviews are appropriate for performance-based
likely to follow. We would be remiss if we didn’t also note that some of the source separated collection services. The requirement for jurisdictions providing these services to
revisions to this draft create further confusion and seem to undermine other perform waste evaluation studies section is necessary to ensure that a substantial amount of
attempts to improve the regulations. A case in point is the container contamination | organic waste is not incidentally or intentionally disposed of in the gray container. Twenty five
minimization changes that appear to remove an option for a high-performance percent was established as a threshold to mirror the 75% intent and the threshold established in
jurisdiction to choose route reviews or waste evaluations. It is inconsistent with statute.
Article 17 which was added to provide an alternative pathway. It too has become Absent this requirement, a jurisdiction would only be implementing a performance-based source
unworkable with the complexity built into the regulations. We will outline a few separated organic waste collection system and generating 100 tons of organic waste would only
additional specific recommendations to accompany our prior language suggestions | need to send the material collected in the green container to a facility that can recover 75 percent
and comments. (Please also see the addendum to this letter, Comments on of the material in the green container. If the jurisdiction only collects 50 tons of organic waste in
Changes in Regulatory Text.) the green container and sends it to a facility that recovers 75 percent of that material, up to 50
tons could be sent directly to disposal in the gray container. Removing this section would
compromise the state’s ability to achieve the organic waste reduction targets.
Further, jurisdictions implementing a performance-based source separated organic waste
collection system, are not subject to the strict education and outreach requirements prescribed in
Article 4. This exemption is premised on the jurisdiction’s existing education programs being
sufficient to meet or exceed the state’s minimum standards. The organic waste threshold
measured in the gray container is a key indicator of efficacy.
15,0100 Astor, J., California | The communities we serve will suffer from this regulatory effort. Those residing in CalRecycle revised Section 18984.12(a) regarding low-population waivers for areas that lack

Refuse Recycling
Council Southern
District

III

rural or remote areas of larger counties that do not meet the “rural” definition in
the regulations (because these counties also include a large urban area) are being
held to an impossible standard. Surely, they are no less deserving of the relief the
regulations afford smaller, completely rural counties. In many cases these same
communities are located in arid areas that generate very little organic waste.
Frequently they are home to an economically disadvantaged populace. Few
opportunities to process organic materials exist locally. The regulations do not make
appropriate allowance for any of this.

We framed several concerns in our prior communication related to these
disadvantaged communities and our concerns that other statutes and regulations
which are central to reducing emissions of greenhouse gases are not being
reconciled and incorporated in this regulation. We have urged using the current
tools available to address these communities and “do no harm” to them from an
environmental and economic perspective. We continue to request a two-tiered
approach to this regulation and an alternative pathway for those disadvantaged

collection and processing infrastructure, specifically to include cities with disposal of less than
5,000 tons and total population of less than 7,500, and census tracts in unincorporated areas of a
county that have a population density of less than 75 people per square mile. Making these
changes results in an increase of 0.5% in the amount of organic waste disposal that is potentially
exempted. CalRecycle also added a new subsection (d) regarding waivers for specified high-
elevation areas where bears create problems with food waste collection containers.

CalRecycle initially proposed allowing waivers only for incorporated cities that disposed of less
than 5,000 tons of solid waste in 2014 and that had a total population of less than 5,000, and for
unincorporated areas of a county that had a population density of less than 50 people per square
mile. Under these provisions, if waivers were granted to all eligible entities, then the total amount
of organic waste disposal that would potentially be exempted would be 3.6% of total organic
waste disposal in the state.

Numerous stakeholders suggested revisions to this section to expand the number and type of
areas eligible for these waivers. In response, CalRecycle analyzed how allowing one or more of the
following to be eligible would impact organic waste disposal: 1) cities with disposal of less than
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communities. As was stated above, Article 17 was purportedly added to provide an
alternative pathway, but it is cumbersome, labor intensive, does not seem realistic
for many of our members, and expensive which undermines the stated purpose of
the inclusion in the last regulatory draft.

5,000 tons and total population of less than 7,500 or 10,000; 2) cities with disposal of less than
5,000 tons but with no population limit; 3) census tracts in unincorporated areas of a county that
have a higher range of population densities (e.g., 75, 100, 250 people per square mile); 4)
jurisdictions with populations > 5,000 people and that are low-income disadvantaged
communities with no organic processing facilities within 100 miles; 5) cities that are entirely
disadvantaged communities under CalEPA’s definitions (see
https://oehha.ca.gov/calenviroscreen/sb535 ); 6) areas with less than 50 people per square mile
but which are located within a census tract with greater than 50 people per square mile; and 7)
rural areas as defined under Section 14571(A) of the California Beverage Container Recycling and
Litter Reduction Act.

As noted above, CalRecycle revised Section 18984.12(a) to include two of the recommended
alternatives. However, most of the other alternatives would result in much large amounts of
organic waste disposal being potentially exempted. For example, replacing the existing rural
waiver with one based on Section 14571(A) or increasing the census tract threshold to 250 to 500
people per square mile would both result in much greater amounts of tons of organic waste
disposal being potentially exempted. CalRecycle also did not accept the proposed alternative to
only use the <5000 tons threshold because all of the affected jurisdictions have organics
processing facilities within 100 miles. CalRecycle also did not accept the proposed revision to
allow submittal of reasonable jurisdiction-proposed alternatives, because this is too open-ended
and it was not clear what the basis would be for evaluating the reasonableness of such proposals.
Absent clear objective standards the proposal is unworkable. Lastly, CalRecycle did not accept the
proposals to allow waivers for all disadvantaged communities, because many of these
communities are located in urban areas where collection and processing is readily available, and
this would exempt a substantial portion of the organic waste stream.

The established elevation allows flexibility for jurisdictions that face specific waste collection
challenges while still achieving the legislatively mandated goals. CalRecycle analyzed the amount
of organic waste exempted by all of the waivers in order to determine if the regulations could still
achieve the organic waste diversion and greenhouse gas reduction goals established in SB 1383.
Allowing an elevation waiver on case by case basis or for jurisdictions with a well-document
history of animal instruction is not quantifiable, therefore the Department cannot determine if
this waiver would impede achieving the goals mandated by SB 1383. CalRecycle compared the
map of jurisdictions eligible for the elevation, low population, or rural waivers and found it to
overlap considerably with the Department of Fish and Wildlife’s black bear habitat map.
CalRecycle understands that bears and other wildlife do not adhere strictly to elevation
thresholds. CalRecycle, however, had to set an elevation threshold in order to quantify the
organic waste that would not be diverted from landfills with this waiver. Quantifying the amount
of waiver organic waste diversion was critical in order to determine if the waiver would impede
achieving SB 1383’s organic waste diversion and greenhouse gas reduction goals. Many census
tracts in the counties the comment identifies will be eligible for other exceptions granted by
CalRecycle. Additionally, the elevation waiver is limited in scope and jurisdictions that qualify for
this waiver will still be subject to other 1383 requirements, including procurement, edible food
recovery, and other types of organic waste collection.
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Allowing submittal of jurisdiction-proposed alternatives is too open-ended and it is not clear what
the basis would be for evaluating the reasonableness of such proposals. Comment noted. It is
unclear from the comment what statutes and regulations the proposed regulations are in conflict
with.
15;0101 Astor, J., California | In addition, there has been a lack of transparency and open input into studies for SB | The comment is not accurate or germane to the rulemaking. However, the department notes that
Refuse Recycling 1383 that have been contracted out that will further exacerbate the problems in the specific contracts cited in the letter were subject to a public approval processes. The
Council Southern low income disadvantaged communities. These contracts include the 2020 department notes that the author of the comment, as well as several members of the
District Disposal-Based Waste Characterization Study organization the author represents, currently serve on a resource group providing feedback on
(https://www?2.calrecycle.ca.gov/Contracts/Advertisement/1769), the 2020 one of the cited contracts.
Commercial Generator-Based Edible Food Waste Characterization Study
(https://www?2.calrecycle.ca.gov/Contracts/Advertisement/1771), the California
Packaging and Organics Recycling Campaign
(https://www?2.calrecycle.ca.gov/Contracts/Advertisement/1744), and the SB 1383
Ordinance Tools (https://www2.calrecycle.ca.gov/Contracts/Advertisement/1712)
study. By not weaving community and stakeholder input into these contracts, you
violated the tenets of what the California Air Resources Board and the Legislature
are attempting to do under AB 617
(http://leginfo.legislature.ca.gov/faces/bilINavClient.xhtml|?bill_id=201720180AB61
7) and other mandates to accommodate the disproportionate burden on
disadvantaged communities.
15;0102 Astor, J., California | Urban communities are no less insecure. In complete disregard of the instruction set | The provisions of Section 40004 are general legislative findings and declarations applying to the

Refuse Recycling
Council Southern
District

forth in Pubic Resources Code Section 40004
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=4
0004.&lawCode=PRC), these regulations threaten the continued existence of much
of the existing Material Recovery Facility (MRF) network that has arisen in more
populated areas. Several confront the very real possibility that they will be
prematurely shuttered or will be deprived of critical waste flow because they are
unable to meet the unrealistic performance standards these regulations impose. It
matters not that they are operating precisely as designed and are performing a
critical AB 939 (Sher, The Integrated Waste Management Act) diversion function.
Rather than instill confidence in facility developers who might wish to contribute in
constructing the 100 new facilities that CalRecycle itself has said will be required,
you are instead sending a signal that no facilities are safe from the prospect of a
sudden change in course. This is a detrimental signal to be sending at a time when
further statutory and regulatory initiatives are contemplated.

Your indifference to these effects on facility operation and development is difficult
to understand, particularly when one considers the language of SB 1383 itself. The
legislation specifically directs CalRecycle to provide a report to the Legislature, by
July of 2020, on (i) the status of new organics recycling infrastructure development,
(i) the progress in reducing regulatory barriers to the siting of organics recycling
infrastructure, and (iii) the status of markets for the products generated by organics

AB 341 (2011) mandatory commercial recycling program and not specific, affirmative legal
requirements CalRecycle is required to adhere to in the proposed regulations. SB 1383 contains
specific mandates on organic waste diversion that CalRecycle is required to observe in this
rulemaking. The findings and declarations in Section 40004 recognize that adequate processing
and composting capacity are essential for diversion and disposal reduction. CalRecycle does not
dispute this necessity. But CalRecycle is also more specifically subject to the findings and
declarations in SB 1383 (2016, PRC Section 42652) that state that the disposal reduction targets in
SB 1383 are essential to achieving the statewide recycling goal of 75% in PRC Section 41780.01
and that significant investment is required to meet these goals and that state and local funding
mechanisms are needed to support this expansion. The Legislature acknowledges in this section
that infrastructure investment and capacity is a central issue to the success of SB 1383. Since the
specific controls the general and the more recent statute controls under common rules of
statutory construction, CalRecycle does not find a conflict with Section 40004.

Comment noted. The comment is not germane to the text and documents released for comment.
CalRecycle is aware of its statutory obligation to analyze the progress the state has made toward
achieving the targets of SB 1383 by July 2020. The proposed regulations contain provisions in
Section 18995.4 and 18996.2 allowing delayed enforcement of penalties for extenuating
circumstances, including for organic waste infrastructure deficiencies. Under 18996.2,
enforcement of penalties may be delayed for up to three years if the standards of that section are
met.
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recycling facilities. The Legislature clearly understood the relationship of these
factors to achieving the bill’s organics management objectives.

This report is due in a mere eight months on July 1, 2020. As you must know, facility
development (including the expansion of existing facilities) takes several years, and
organics facilities more so due to the need for control measures to address air
emissions and water quality concerns. It is fair to say that we already know, today,
that the need for additional infrastructure will not be met in time. Under these
circumstances, we submit that it would be appropriate for the regulations to include
a provision temporarily staying, or suspending, enforcement against a facility
operator or local agency IF CalRecycle’s report concludes that there has been
inadequate progress in these areas. At that point, as SB 1383 also expressly
contemplates, CalRecycle can then “include incentives or additional requirements in
the regulations...to facilitate progress towards achieving the organic waste
reduction goals to 2020 and 2025.”

15;0103

Astor, J., California
Refuse Recycling
Council Southern
District

In their current form, the regulations provide little in the way of incentives. In fact,
they actually run in quite the opposite direction. Incentives can, and should, come in
a form other than merely the threat of sanction. Further, to the extent that the
statute may include unrealistic goals or may otherwise be in need of refinement,
your department, as the governmental agency most knowledgeable in this policy
area, is best positioned to communicate this need to the Legislature. Indeed, SB
1383 (at Public Resources Code Section 42653(b)
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=4
2653.&lawCode=PRC)), specifically contemplates the submission of
recommendations to the Legislature by CalRecycle following consultation with
stakeholders.

Comment noted. CalRecycle has adopted requirements within the scope of its regulatory
authority that are necessary to achieve the statutory reduction targets. CalRecycle has sought to
build incentives and performance based alternatives into the reg wherever feasible. Comment
noted about the targets.

15;0104

Astor, J., California
Refuse Recycling
Council Southern
District

This regulatory process has at least been valuable to the extent that it provided a
forum for stakeholder input. In that sense, you already have consulted with
stakeholders. The failure here has not been one of process, but rather one of
sufficient progress within the process you established.

Thank you for the opportunity to comment again on the proposed regulations, and
please contact any of the undersigned if you have questions or to request further
information. We stand ready to assist you in achieving the goals established in SB
1383. Please see the addendum attached to this letter for additional comments on
the text, and we have attached our prior correspondence for your ease of review.

Comments noted. CalRecycle appreciates acknowledgement of changes that were addressed. For
changes that were not addressed please refer to the appropriate comment number responding to
the original comment from the second comment period.

15,0105

Astor, J., California
Refuse Recycling
Council Southern
District

The comments in this document include specific comments and recommendations
for changes in regulatory text in the October 2 proposed regulations. These
comments are an addition to the numerous specific comments and suggested
language modification that CRRC Southern District has already filed on these
proposed regulations that have not been addressed in principle or with specifics.
Most recently these suggested modifications can be found in the Comment Matrix
from the CRRC Southern District letter dated July 17, 2019. This matrix included
detailed line by line recommendations. Please consider those comments as

Comment noted. CalRecycle appreciates acknowledgement of changes that were addressed. For
changes that were not addressed please refer to the appropriate comment number responding to
the original comment from the second comment period.




Comment | Received From | Question/Comment Response(s)
Number
refreshed for this filing, and the additional comments below are reinforcement to
those comments and new issues that were noted in the October 2 regulatory
language changes.
15;0106 Astor, J., California | Article 1. Definitions CalRecycle added a definition of ‘hauler route.” Section 18984.5 requires jurisdictions to minimize
Refuse Recycling 1.Comment: The definitions are always of great importance in regulations, and we | contamination of organic waste containers by either conducting route reviews or conducting
Council Southern have consistently requested alignment with other statutes in the Public Resources waste evaluation studies on each hauler route. The term “hauler route” is key to the jurisdiction’s
District Code and have appreciated the improvement in this section. We continue to flag compliance with these requirements because it describes where the jurisdiction should direct its
our numerous requests made in the July 17th matrix as unresolved; and some new contamination minimization efforts in order to increase detection of container contamination by
issues, such as 31.5 “Hauler route,” has added confusion, rather than clarity, and it generators. What constitutes a “hauler route” is dependent upon the designated itinerary or
is not clear what type of routes are anticipated with this definition. geographical configuration of the jurisdiction’s waste collection system. For example, a
jurisdiction’s collection system may consist of one continuous itinerary or series of stops that
services both commercial generators and residential generators for garbage, dry recyclables and
organics or the system could be divided into two or more itineraries or segments based on each
type of generator and/or material type collected. This section is necessary to maximize detection
of container contamination so that the jurisdiction’s education and outreach and/or enforcement
efforts can be targeted to the generators serviced along the affected routes, thereby reducing
contamination and increasing the recoverability of organic waste.
15;0107 Astor, J., California | In our July 17th CRRC Southern District letter we also raised concern with the Comment noted. Commenter is describing conditions that may influence the implementation of
Refuse Recycling implementation phase of the AB 901 the regulations but is not suggesting a particular regulatory language change.
Council Southern (https://leginfo.legislature.ca.gov/faces/bilINavClient.xhtmI?bill_id=201520160AB90
District 1) regulation which is just now underway and the SB 1383 regulation incorporating
some of the AB 901 definitions without real transparency to the public or an
understanding of how the two regulations will work together. The layering of these
regulations is creating further confusion, especially since AB 901 has some aspects
now pending in court (West Coast Chapter of the Institute of Scrap Recycling
Industries (ISRI) vs. Scott Smithline Director California Department of Resources
Recycling and Recovery, case No. 2019-00257463).
Additionally, this concern has come to fruition — an example involves the recently
released organic waste types identified in AB 901 and published
(https://www.calrecycle.ca.gov/swfacilities/rdreporting#fReferences) (RDRS Material
List). This is a voluminous list, and it is not practical or logistically possible for our
many varied facilities to conduct the sampling anticipated in this regulation.
15;0108 Astor, J., California | Article 3. Organic Waste Collection Services Comment noted. The omission or inclusion of non-compostable paper was intentional and specific

Refuse Recycling
Council Southern
District

Section 18984.5. Container Contamination Minimization

Regulatory Text

(f) For the purposes of demonstrating compliance with 18998.1, organic waste that
is textiles, carpet, hazardous wood waste, human waste, pet waste, or material
subject to a quarantine on movement issued by a county agricultural commissioner,
is not required to be measured as organic waste.

2. Comment: The newly revised section 18984.5(f) above does not include non-
compostable paper in the same type of list. In addition, section 17409.5.7(c)(3)
says, “remove any remnant organic material” but should qualify that to exclude

for each section based on the purpose of the measurement and when the measurement occurs in
the waste handling process.

Non-compostable paper is still an organic waste. Paper is organic whether it is coated in plastic or
other non-compostable material. Paper additionally constitutes a significant portion of the waste
stream.

With respect to Section 18984.5(f), including non-compostable paper in this section (as an organic
material that is not required to be measured as organic waste in a gray container evaluation)
would encourage the continued disposal of this material, and would discourage jurisdictions and
haulers from identifying recovery solutions for this material. If jurisdictions are unable to find




Comment
Number

Received From

Question/Comment

Response(s)

non-compostable organic wastes so that a reasonable evaluation can be made on
gray waste container streams. The previously written sections 17867(a)(16)(F) and
section 18982(55)(B), however, list non-compostable paper as a material that may
not be measured as organic waste. Please reconcile these and any other related
sections so as not to have non-compostable organic waste count against compliance
with the regulations.

methods to recovery non-compostable paper, they may consider options to prevent its
introduction into their waste stream in the first place, rather than solely relying on collection and
recovery. Including non-compostable paper in this section would encourage the continued
disposal of a significant source of organic waste.

With respect to Section 17409.5.7(c)(3), the gray container waste evaluations are not jurisdiction-
specific. The evaluations will provide critical data that will inform policy making for jurisdictions
and the state by providing data on organic waste that is still collected in gray containers in
jurisdictions. Jurisdictions that implement a three-container organic waste collection service are
required to prohibit the placement of organic waste in the gray container unless the jurisdiction
specifically transports the gray container to a high diversion organic waste processing facility thar
recovers 75 percent of the organic content in the gray container. This data will reveal general
levels of regulatory compliance, as well as inform the department on the progress toward
achieving the SB 1383 targets. Excluding non-compostable paper from this measurement would
distort the amount of organic waste identified as being disposed.

With respect to Section 17867(a)(16), these measurements are performed by composting facilities
evaluating the organic content of the residuals that are sent to disposal. Non-compostable paper
should not be received at compost facilities and should not be included in the composting
process. Non-compostable paper is allowed not to count against the measurements compost
facilities perform as doing so would penalize the facility for removing a non-compostable
contaminant from the composting process.

With respect to Section 18982(a)(55)(B), this section does not state that non-compostable paper
does not need to be measured as organic waste. This section states that non-compostable paper
shall be considered a prohibited container contaminant if it is included in the green container.
18982(a)(55)(B) does not state that those materials are allowed in the gray container. Allowances
for the collection of organic waste in the gray container are made in the organic waste collection
requirements in Article 3. The construction of 18982(a)(55)(D) specifies that paper products,
which includes non-compostable paper, may be collected in the blue container. In other words,
non-compostable paper should not be collected in the blue container for recovery, it should not
be collected in the green container, and it should only be collected in the gray container if the
jurisdiction hauls the gray container to a high diversion organic waste processing facility.

15,0109

Astor, J., California
Refuse Recycling
Council Southern
District

Article 12. Procurement of Recovered Organic Waste Products

Section 18993.1. Recovered Organic Waste Product Procurement Target
Regulatory Text

(f)(2) Renewable gas used for transportation fuel for transpertatien; electricity, or
heating applications.-erpipeline-injections

3. Comment: By eliminating “pipeline injection” on page 55 of the proposed
regulation, this provision does not work. By omission, CalRecycle staff has
eliminated the means of transport, conveyance or delivery of liquid or gaseous
renewable gas. The language should read:

(f)(2) Renewable gas used for fuel for transportation, electricity of heating
applications shall be conveyed or transported via pipeline injection or distributed
delivery.

CalRecycle deleted pipeline injection as an eligible procurement option in order to eliminate the
potential for double-counting the same gas for different procurement targets. For example, the
previous regulatory language made it possible for a jurisdiction(s) to count pipeline injected gas as
well as the end use of that gas. Renewable gas facilities will still be able to inject gas into the
pipeline, but the language revision clarifies that only the end use of that gas (transportation fuel,
electricity, heating applications) will be counted towards a jurisdiction’s procurement target.
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It is our understanding that if there is no delivery system for renewable gas, it has
no use. Case in point, that is why we fire off gas at landfills and publicly owned
treatment works (POTWs), etc.

2067

Ball, Julie
Malinowski, CA
Biomass Energy
Alliance

The California Biomass Energy Alliance (CBEA) submits these comments on the
proposed changes to the Organic Waste Reduction Regulations issued pursuant to
SB 1383. CBEA previously provided comments only on Article 12 related to
procurement requirement. CBEA (1) supports the proposed changes to Article 12,
(2) has one additional suggested revision.

In Section 18993.1(i)(1) CBEA requests an amendment that removes the exclusion of
chipping and grinding operations or facility as defined in Section 17852(a)(10) as
qualifying feedstock to a biomass conversion facility. As the SB 498 report indicates,
California’s biomass plants take in over a million tons of urban wood waste. More
than half of that is coming from chipping and grinding 17852(a)(10) permitted
facilities. Chippers and grinding operations are a cheaper alternative to landfill
disposal of clean urban wood waste. These processors take the material for less
than a landfill, sorts, processes and sells it to end users such as biomass. Not all this
clean green material is being used as an end product or recycling feedstock.
Currently, what they cannot sell is landfilled.

Furthermore, while there are other end uses for the wood waste that chippers and
grinders process, such as compost and landscaping, none of those alternatives can
absorb the volumes of material that biomass conversion facilities would no longer
take if chippers and grinders are unable to qualify under this regulation. Ultimately
even more clean green material from chippers and grinders would end up in the
landfill. Such an outcome is directly counter to the stated goal of this regulation.
CBEA urges you to remove the exception of licensed chipping and grinding
operations from the current draft proposal. It is damaging and disruptive to the
waste disposal infrastructure and provides no benefit to the state or CalRecycle’s
stated goals. Alternatively, if more information is needed to verify the limited end
users, this regulation should keep the door open for material from chippers and
grinders so that they earn their eligibility through additional reporting and/or data
collection. Referencing your intention to work on this further in the Final Statement
of Reason would appropriately acknowledge work is still needed on this issue.

CalRecycle disagrees with the comment. Chipping and grinding facilities are excluded because the
feedstock entering those facilities is not typically landfilled, and therefore does not contribute to
organic waste reduction. Chipping and grinding facilities are defined in 14 CCR 17852(10) as
limited to handling “green material”. “Green material” is defined in 17852(21) as “any plant
material except food material and vegetative food material that is separated at the point of
generation...”, which in turn is defined in 17852(35) as “material separated from the solid waste
stream by the generator of that material.” Therefore, material entering a chipping and grinding
facility is not considered landfill-diverted organics. CalRecycle added mulch provided it is derived
from certain solid waste facilities. The intent is to provide stakeholders requested flexibility while
still ensuring that these materials are diverted from a landfill in order to be consistent with the
statutory requirements of SB 1383.

5014

Barnes, K., City of
Bakersfield

There is some inconsistency between new blue underlined text of the current draft
and some older text from a previous draft, relative to what materials are to be
counted or not counted as organic waste when container contaminants are
measured. Specifically, previously written sections 17867(a)(16)(F) and section
18982(55)(B) list non-compostable paper as a material that may not be measured as
organic waste, but the newly revised section 18984.5(f) does not include non-
compostable paper in the same type of list.

Comment noted. The omission or inclusion of non-compostable paper was intentional and specific
for each section based on the purpose of the measurement and when the measurement occurs in
the waste handling process.

Non-compostable paper is still an organic waste. Paper is organic whether it is coated in plastic or
other non-compostable material. Paper additionally constitutes a significant portion of the waste
stream.

With respect to Section 18984.5(f), including non-compostable paper in this section (as an organic
material that is not required to be measured as organic waste in a gray container evaluation)
would encourage the continued disposal of this material, and would discourage jurisdictions and
haulers from identifying recovery solutions for this material. If jurisdictions are unable to find
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methods to recovery non-compostable paper, they may consider options to prevent its
introduction into their waste stream in the first place, rather than solely relying on collection and
recovery. Including non-compostable paper in this section would encourage the continued
disposal of a significant source of organic waste.

With respect to Section 17409.5.7(c)(3), the gray container waste evaluations are not jurisdiction-
specific. The evaluations will provide critical data that will inform policy making for jurisdictions
and the state by providing data on organic waste that is still collected in gray containers in
jurisdictions. Jurisdictions that implement a three-container organic waste collection service are
required to prohibit the placement of organic waste in the gray container unless the jurisdiction
specifically transports the gray container to a high diversion organic waste processing facility thar
recovers 75 percent of the organic content in the gray container. This data will reveal general
levels of regulatory compliance, as well as inform the department on the progress toward
achieving the SB 1383 targets. Excluding non-compostable paper from this measurement would
distort the amount of organic waste identified as being disposed.

With respect to Section 17867(a)(16), these measurements are performed by composting facilities
evaluating the organic content of the residuals that are sent to disposal. Non-compostable paper
should not be received at compost facilities and should not be included in the composting
process. Non-compostable paper is allowed not to count against the measurements compost
facilities perform as doing so would penalize the facility for removing a non-compostable
contaminant from the composting process.

With respect to Section 18982(a)(55)(B), this section does not state that non-compostable paper
does not need to be measured as organic waste. This section states that non-compostable paper
shall be considered a prohibited container contaminant if it is included in the green container.
18982(a)(55)(B) does not state that those materials are allowed in the gray container. Allowances
for the collection of organic waste in the gray container are made in the organic waste collection
requirements in Article 3. The construction of 18982(a)(55)(D) specifies that paper products,
which includes non-compostable paper, may be collected in the blue container. In other words,
non-compostable paper should not be collected in the blue container for recovery, it should not
be collected in the green container, and it should only be collected in the gray container if the
jurisdiction hauls the gray container to a high diversion organic waste processing facility.

5015

Barnes, K., City of
Bakersfield

In addition, section 17409.5.7(c)(3) says, “remove any remnant organic material”
but should qualify that to exclude non-compostable organic wastes so that a
reasonable evaluation can be made on gray waste container streams. Please
reconcile these and any other related sections to not have non-compostable organic
waste count against compliance with the regulations.

A change to the regulatory text is not necessary. Remnant organic material is defined in Section
17402(a)(23.5) and is the organic waste collected in the gray container, as part of a three-
container organic waste collection system.

15;0110

Bell, K., County of
Placer

Comment 15;0110 is a spreadsheet that appears to be an analysis of whether or not
the commenter’s input during prior comment periods was reflected in changes to
the regulatory language reflected in the October, 2019 draft.

Comment noted. The comment does not suggest changes to the regulatory language or provide
specific input on how the agency followed the APA process, but is instead akin to notations on
what changes were made in the October, 2019 draft.

3000

Bell, K., County of
Placer

Section 18982 The proposed definition is both impractical and inconsistent with
existing definitions of the same term. As stated during the pre-rulemaking
workshops and comments, we strongly believe that the definition of “organic
waste” should be consistent to reduce operational confusion. We do not think the

Comment noted. The definition of organic waste employed in these regulations is specific to the
purpose and necessity of this regulation. Regulations adopted by other agencies or codified in
other portions of statute, can employ a different definition for a different purpose. Comment
noted. Article 11 uses a narrower definition of organic waste that aligns with existing planning
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definition should include items like organic textiles and carpets, biosolids, digestate,
and sludges because many of these materials are later defined as “prohibited
container contaminants” and that also should not be measured as organic waste per
17867(a)(16)(e).

requirements which jurisdictions must engage in to plan for organic waste capacity. Comment
noted. CalRecycle disagrees that the definition of organic waste is too broad, or should be limited
to the types of organic waste included in the definition used in AB 1826. SB 1383 requires
CalRecycle to reduce the disposal of organic waste. These reductions are required as a means of
achieving the methane emission reduction targets of the SLCP Strategy. AB 1826 only requires
that collection services be offered to commercial businesses. SB 1383 requires the state to reduce
the disposal of organic waste that is landfilled, it is a substantially broader legislative mandate and
requirement. Organic waste that break down in a landfill and create methane must therefore be
included in the regulatory definition, including organic waste that are not generated by
commercial businesses. Organic waste defined in the regulation are subject to specific
requirements (e.g. collection, sampling etc). These requirements are necessary to achieve the
purpose of the statute. Comment noted. The definition of organic waste clearly identifies
materials that are types of organic waste. It is not feasible or necessary to state in the negative
every conceivable material that is not an organic waste. Comment noted. The regulations are
structured to specify material that cannot be collected in certain containers, e.g. glass cannot be
collected in green containers with organic waste. Further, the regulations define organic waste
however they do not specifically require organic specific materials to be collected together, e.g.
the regulations do not require food and textiles to be collected together. The regulations allow
jurisdictions to source separate materials that are recoverable when mixed together

The definition of organic waste itself does not govern how specific types of materials are handled.
The definition identifies which materials are organic waste. The active text of the regulation, not
the definition, controls how material is handled. Nothing in the regulatory text requires textiles or
dead animals to be placed in the green container. Comment noted. The omission or inclusion of
non-compostable paper was intentional and specific for each section based on the purpose of the
measurement and when the measurement occurs in the waste handling process.
Non-compostable paper is still an organic waste. Paper is organic whether it is coated in plastic or
other non-compostable material. Paper additionally constitutes a significant portion of the waste
stream.

With respect to Section 18984.5(f), including non-compostable paper in this section (as an organic
material that is not required to be measured as organic waste in a gray container evaluation)
would encourage the continued disposal of this material, and would discourage jurisdictions and
haulers from identifying recovery solutions for this material. If jurisdictions are unable to find
methods to recovery non-compostable paper, they may consider options to prevent its
introduction into their waste stream in the first place, rather than solely relying on collection and
recovery. Including non-compostable paper in this section would encourage the continued
disposal of a significant source of organic waste.

With respect to Section 17409.5.7(c)(3), the gray container waste evaluations are not jurisdiction-
specific. The evaluations will provide critical data that will inform policy making for jurisdictions
and the state by providing data on organic waste that is still collected in gray containers in
jurisdictions. Jurisdictions that implement a three-container organic waste collection service are
required to prohibit the placement of organic waste in the gray container unless the jurisdiction
specifically transports the gray container to a high diversion organic waste processing facility thar
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recovers 75 percent of the organic content in the gray container. This data will reveal general
levels of regulatory compliance, as well as inform the department on the progress toward
achieving the SB 1383 targets. Excluding non-compostable paper from this measurement would
distort the amount of organic waste identified as being disposed.

With respect to Section 17867(a)(16), these measurements are performed by composting facilities
evaluating the organic content of the residuals that are sent to disposal. Non-compostable paper
should not be received at compost facilities and should not be included in the composting
process. Non-compostable paper is allowed not to count against the measurements compost
facilities perform as doing so would penalize the facility for removing a non-compostable
contaminant from the composting process.

With respect to Section 18982(a)(55)(B), this section does not state that non-compostable paper
does not need to be measured as organic waste. This section states that non-compostable paper
shall be considered a prohibited container contaminant if it is included in the green container.
18982(a)(55)(B) does not state that those materials are allowed in the gray container. Allowances
for the collection of organic waste in the gray container are made in the organic waste collection
requirements in Article 3. The construction of 18982(a)(55)(D) specifies that paper products,
which includes non-compostable paper, may be collected in the blue container. In other words,
non-compostable paper should not be collected in the blue container for recovery, it should not
be collected in the green container, and it should only be collected in the gray container if the
jurisdiction hauls the gray container to a high diversion organic waste processing facility. The
definition of organic waste necessarily includes all items that are organic material. Regarding
items defined as prohibited container contaminants see 234 (right above)

3001

Bell, K., County of
Placer

18984.5 Container Contamination Minimization -- Thank you for the added flexibility

Thank you for the comment. The comment is in support of the current language.

3002

Bell, K., County of
Placer

18984.8 Container Labeling -- Thank you for this revision which provides a more
reasonable requirement.

Thank you for the comment. The comment is in support of the current language.

3003

Bell, K., County of
Placer

18984.11 Waivers Granted by a Jurisdiction This revision seems to indicate that De
Minimis Waivers may only be granted to customers with three-container systems.
The intent of the waiver is to grant jurisdictions the flexibility to focus their efforts
where it is most cost effective while still ensuring state reduction targets are
achieved. Since de minimis generators are such, regardless of the container system
utilized, this newly added language should be deleted.

There is nothing that prohibits the jurisdiction from having more restrictive criteria.

The language does not limit de minimis waivers to three-container systems.

Regarding part time residential waivers. CalRecycle is not able to quantify how much material
would be exempt, and many of these residents would be captured under the low population
waivers in Section 18984.12. Such a waiver could compromise the state’s ability to meet the
organic waste reduction targets. CalRecycle does not concur with waiving to “part-time” residents
as the term is undefined and could encompass a significant amount of waste generation when the
property owner is in residence.

3004

Bell, K., County of
Placer

18984.12 Waivers and Exemptions Granted by CalRecycle -- This change just
restates the previously deleted language and continues to disregard the previously
explained issue common, particularly in rural areas, where a majority of the
population in a large census tract is concentrated in a small area, where the
remaining larger portion of the unincorporated census tract area is sparely
populated but the entire census tract is over the propothose sparsely populated
areas of the census tract such as consideration of block groups using the same
requirement of 75 people per square mile. sed 75 people per square mile.

Per the regulations, an approved waiver should be applicable for 5 years. However, unlike census
tracts, census blocks may change in any year in-between censuses. As a result, census blocks can
merge/split/change during the course of the waived period, which could result in waived census
blocks changing configuration during the waived period. This would require the Department to
completely rebuild a database of 710,000 census block data points whenever a waiver request is
being reviewed, as opposed to simply updating the population density from the most recent
census.
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Jurisdictions should have ability to exclude those sparsely populated areas of the Given the fact that census blocks change, CalRecycle would have no way of quantifying the total
census tract such as consideration of block groups using the same requirement of 75 | amount of organic material potentially exempted.
people per square mile. In addition, some census blocks are very low, or no, population areas (parks, businesses, etc.),
making it difficult to ascertain which census blocks have populations that should be served and
which do not. There also could be commercial census blocks in major cities that are large waste
generators but technically do not meet the population density threshold.
With respect to greenhouse gas emission, CalRecycle is not able to ascertain any method of
objectively defining greenhouse gas emissions within census tracts or blocks, further this only
addresses one part of the statute, greenhouse gas reduction, and ignores the central organic
waste reduction requirement. For example black carbon generation in a census tract is unrelated
to organic waste generation.
3005 Bell, K., County of 18984.13 Emergency Circumstances -- This allowance for disposal does not explicitly | Jurisdictions are not required to separate and recover organic waste removed from homeless
Placer exempt the organics from be counted as disposal, especially in gray container sorts. | encampments, disaster debris, and sediment debris if they receive a waiver from the Department.
There should be a provision that excludes these landfilled wastes from counting as While waste removed from homeless encampments, disaster debris, sediment debris, or illegal
disposed organics. These wastes should also be granted a "disposal reduction disposal sites does still count as statewide disposal, the jurisdiction is allowed to dispose of the
credit" or tonnage modifications for purposes of AB 939 counting in the Electronic material and is not subject to enforcement for disposing of the material. This rulemaking does not
Annual Report like the one existing for quarantined wastes and others. Suggested implement AB 939.
clarification: These materials may be subtracted from the “generated” amount and
the “disposed organic materials” amount.
3006 Bell, K., County of Section 18992.3 Schedule for Reporting -- Jurisdictions that are entirely exempt, CalRecycle revised Section 18984.12(a) regarding low-population waivers for areas that lack

Placer

should not have to conduct the planning at all, not just during the first reporting
period. But while this offers some practical relief to exempted jurisdictions (those
exempted in their entirety), it is unclear how this applies to jurisdictions with only
some areas, e.g. census tracts, exempt. This section should be revised accordingly.
Since it will likely be challenging for some jurisdictions to estimate the organic
generation of specific census tracts, CalRecycle should modify its capacity planning
calculator to provide a means to do so.

collection and processing infrastructure, specifically to include cities with disposal of less than
5,000 tons and total population of less than 7,500, and census tracts in unincorporated areas of a
county that have a population density of less than 75 people per square mile. Making these
changes results in an increase of 0.5% in the amount of organic waste disposal that is potentially
exempted. CalRecycle also added a new subsection (d) regarding waivers for specified high-
elevation areas where bears create problems with food waste collection containers.

CalRecycle initially proposed allowing waivers only for incorporated cities that disposed of less
than 5,000 tons of solid waste in 2014 and that had a total population of less than 5,000, and for
unincorporated areas of a county that had a population density of less than 50 people per square
mile. Under these provisions, if waivers were granted to all eligible entities, then the total amount
of organic waste disposal that would potentially be exempted would be 3.6% of total organic
waste disposal in the state.

Numerous stakeholders suggested revisions to this section to expand the number and type of
areas eligible for these waivers. In response, CalRecycle analyzed how allowing one or more of the
following to be eligible would impact organic waste disposal: 1) cities with disposal of less than
5,000 tons and total population of less than 7,500 or 10,000; 2) cities with disposal of less than
5,000 tons but with no population limit; 3) census tracts in unincorporated areas of a county that
have a higher range of population densities (e.g., 75, 100, 250 people per square mile); 4)
jurisdictions with populations > 5,000 people and that are low-income disadvantaged
communities with no organic processing facilities within 100 miles; 5) cities that are entirely
disadvantaged communities under CalEPA’s definitions (see
https://oehha.ca.gov/calenviroscreen/sb535 ); 6) areas with less than 50 people per square mile
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but which are located within a census tract with greater than 50 people per square mile; and 7)
rural areas as defined under Section 14571(A) of the California Beverage Container Recycling and
Litter Reduction Act.

As noted above, CalRecycle revised Section 18984.12(a) to include two of the recommended
alternatives. However, most of the other alternatives would result in much large amounts of
organic waste disposal being potentially exempted. For example, replacing the existing rural
waiver with one based on Section 14571(A) or increasing the census tract threshold to 250 to 500
people per square mile would both result in much greater amounts of tons of organic waste
disposal being potentially exempted. CalRecycle also did not accept the proposed alternative to
only use the <5000 tons threshold because all of the affected jurisdictions have organics
processing facilities within 100 miles. CalRecycle also did not accept the proposed revision to
allow submittal of reasonable jurisdiction-proposed alternatives, because this is too open-ended
and it was not clear what the basis would be for evaluating the reasonableness of such proposals.
Absent clear objective standards the proposal is unworkable. Lastly, CalRecycle did not accept the
proposals to allow waivers for all disadvantaged communities, because many of these
communities are located in urban areas where collection and processing is readily available, and
this would exempt a substantial portion of the organic waste stream.

The established elevation allows flexibility for jurisdictions that face specific waste collection
challenges while still achieving the legislatively mandated goals. CalRecycle analyzed the amount
of organic waste exempted by all of the waivers in order to determine if the regulations could still
achieve the organic waste diversion and greenhouse gas reduction goals established in SB 1383.
Allowing an elevation waiver on case by case basis or for jurisdictions with a well-document
history of animal instruction is not quantifiable, therefore the Department cannot determine if
this waiver would impede achieving the goals mandated by SB 1383. CalRecycle compared the
map of jurisdictions eligible for the elevation, low population, or rural waivers and found it to
overlap considerably with the Department of Fish and Wildlife’s black bear habitat map.
CalRecycle understands that bears and other wildlife do not adhere strictly to elevation
thresholds. CalRecycle, however, had to set an elevation threshold in order to quantify the
organic waste that would not be diverted from landfills with this waiver. Quantifying the amount
of waiver organic waste diversion was critical in order to determine if the waiver would impede
achieving SB 1383’s organic waste diversion and greenhouse gas reduction goals. Many census
tracts in the counties the comment identifies will be eligible for other exceptions granted by
CalRecycle. Additionally, the elevation waiver is limited in scope and jurisdictions that qualify for
this waiver will still be subject to other 1383 requirements, including procurement, edible food
recovery, and other types of organic waste collection.

Allowing submittal of jurisdiction-proposed alternatives is too open-ended and it is not clear what
the basis would be for evaluating the reasonableness of such proposals. Thank you for the
comment. CalRecycle will be providing such tools.

Also for clarification, the regulation does not require food waste capacity to be verifiably available
or to develop an exact estimate of capacity. However, there does need to be engagement with
the FROs to determine if there is sufficient capacity. Cities and the counties will have to work
together in gathering info from the FROs and mapping out capacity.
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3007

Bell, K., County of
Placer

Section 18993.1 Recovered Organic Waste Product Procurement Target -- Despite
numerous comments that the procurement target is unreasonable, exceeds many
jurisdictions’ actual need, and beyond the scope of SB 1383, this section continues
to be expanded. Placing the entire burden on jurisdictions is not appropriate. The
proposed per capita procurement requirements of 0.08 tons per resident per year
would force many jurisdictions to procure amounts of recovered organic waste
products that are potentially an order of magnitude larger than what is currently
used. This is unreasonable and the huge gap between the procurement requirement
and actual need for the materials demonstrates that the assumptions used for
calculating the procurement target must be revisited.

The County repeats its earlier comments that if Procurement must be included, the
target should be a percentage of a jurisdiction’s actual need, that the requirement
be applied to “nonlocal entities” and State agencies, and that CalRecycle efforts
should be more focused on developing markets where there is real potential and
need (e.g. State agencies and programs, e.g. CalTrans, Healthy Soils) and outside of
this regulation.

The procurement requirements are designed to build markets for recovered organic waste
products, which is an essential component of achieving the highly ambitious organic waste
diversion targets mandated by SB 1383. CalRecycle developed an open and transparent method
to calculate the procurement target that is necessary to help meet the highly ambitious diversion
targets set forth by the Legislature. CalRecycle also recognizes that, in some extraordinary cases,
the procurement target may exceed a jurisdiction’s need for recovered organic waste products.
Section 18993.1(j) provides jurisdictions with a method to lower the procurement target to
ensure that a jurisdiction does not procure more recovered organic waste products than it can
use.

Regarding the commenter’s proposal to base the procurement target methodology on “actual
need”, CalRecycle disagrees. The comment lacks specific language for quantifying that approach.
Even if the commenter recommended a quantifiable way to determine “actual need”, California
has over 400 diverse jurisdictions and it would be overly burdensome to account for each
jurisdiction’s “actual need” and to develop a procurement target and enforcement policy for each
one.

Regarding state agencies, CalRecycle cannot impose procurement mandates on other state
agencies or sectors without the necessary statutory authority, which SB 1383 lacks.

Regarding “nonlocal entities”, it is important to clarify that the populations in, for example, local
education agencies and special districts are already included in a jurisdiction’s population-based
procurement target; the population data published by the California Department of Finance (DOF)
includes universities, community colleges, and other local education agencies. The populations
inherent in these entities are built into the procurement target calculation, and jurisdictions are
encouraged to work with these entities to meet their procurement targets, which may be
accomplished through a contract or agreement, such as a Memorandum of Understanding (MOU).

3008

Bell, K., County of
Placer

Adding the ability to give away material procured only reinforces the fact that the
procurement target is unreasonable. See above comments. (COMMENT 3007)

CalRecycle disagrees with the comment’s assumption. The reference to “giveaway” in Section
18993.1(e)(1) is intended to provide even more flexibility to jurisdictions for how they may use
recovered organic waste products. For example, many jurisdictions hold compost giveaways to
residents, which increases local use and its associated environmental benefits to the community.
The proposed language is intended to clarify that giveaways may count toward the procurement
target.

3009

Bell, K., County of
Placer

The County appreciates the inclusion of mulch. However, the requirement for an
ordinance is unwarranted, excessive, and creates additional burden on jurisdictions.
The requirement that mulch be procured from a permitted facility, and the
reporting requirements, will ensure appropriate standards are met.

Also, there is no basis for not allowing chipping and grinding operations or facilities
to contribute the mulch procurement target. This limitation should be deleted as it
is unnecessary.

The intent of requiring jurisdictions to establish an ordinance per Section 18993.1(f)(4)(A) is to
ensure that mulch procured from solid waste facilities meets land application environmental
health standards. CalRecycle disagrees with the comment that the solid waste facilities and
reporting requirements alone will be sufficient to ensure mulch meets the land application
standards. Due to the utmost importance of protecting public health and safety, it is necessary for
jurisdictions to have the ability to take enforcement action against entities who apply
contaminated material on local lands.

Regarding including chipping and grinding operations, CalRecycle disagrees with the comment.
Chipping and grinding facilities are excluded because the feedstock entering those facilities is not
typically landfilled, and therefore does not contribute to organic waste reduction. Chipping and
grinding facilities are defined in 14 CCR 17852(10) as limited to handling “green material”. “Green
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material” is defined in 17852(21) as “any plant material except food material and vegetative food
material that is separated at the point of generation...”, which in turn is defined in 17852(35) as
“material separated from the solid waste stream by the generator of that material.” Therefore,
material entering a chipping and grinding facility is not considered landfill-diverted organics.
CalRecycle added mulch provided it is derived from certain solid waste facilities. The intent is to
provide stakeholders requested flexibility while still ensuring that these materials are diverted
from a landfill in order to be consistent with the statutory requirements of SB 1383.
3010 Bell, K., County of Section 18993.2. Record Keeping Requirements -- Again, this section continues to The intent of the proposed language is to provide greater accountability for the use of recovered
Placer be expanded to be more burdensome to jurisdictions. This level of detail is over- organic waste products by jurisdictions. The information is also intended to provide the
prescriptive and should be deleted. Department with information about how and where recovered organic waste products are being
used across the state in order to guide future efforts for using recovered organic waste products
in California.
3011 Bell, K., County of Section 18994.1 Initial Jurisdiction Compliance Report -- A single contact would The timeline for requesting a hearing is set for a short duration because it is expected that, based
Placer make sense under a typical regulation. However, there will likely be numerous key on the requirements and procedures in the regulations, a jurisdiction will be familiar with the
contacts in any given jurisdiction due to fact that the many required programs in compliance issue. A jurisdiction is required under the regulations to designate a primary contact
this regulation will likely be managed by numerous different departments, e.g. Solid | person and/or agent for service of enforcement process. This individual will be receiving all
Waste, Procurement/Purchasing, Environmental Health, Planning, Code notices of violation from CalRecycle. By the time a violation gets to the point where penalties will
Enforcement, Parks and Grounds, and others. be imposed, it is expected that the contact person or agent for service of process should be
Particularly with regards to (B), CalRecycle should consider allowing multiple familiar with the circumstances of the violation and already in touch with the appropriate
contacts to enable swifter communication both to and from the jurisdiction. departments or individuals within the jurisdiction. In addition, the informational bar for the
hearing request is set low and it should not be prohibitive for the jurisdiction to submit such a
request even in the absence of legal counsel. To be clear, the request for the hearing and the
hearing itself are two separate things. The hearing itself would be held at least 90 days from the
request for hearing which should allow the jurisdiction sufficient time to consult with counsel and
prepare for the proceeding.
3012 Bell, K., County of This section has been revised to add more reporting requirements. The County The relevant regulatory sections do not have CalRecycle enforcing substantive CALGreen
Placer repeats its previous comment that neither SB 1383 nor CALGreen requirements give | requirements. CalRecycle would only be enforcing whether a jurisdiction has adopted an
CalRecycle the authority to oversee CALGreen requirements. This should be deleted | ordinance or other enforceable requirement that requires compliance with certain portions of
to avoid enforcement confusion, duplication and overlap. Building standards are CALGreen that pertain to recycling organic waste. The enforcement of the ordinance itself would
issued by the Building Standards Commission, implemented and enforced by local be up to the jurisdiction.
Building Departments, and are not subject to the authority of CalRecycle.
3013 Bell, K., County of The County appreciates this revision that reduces the frequency of verifying Comment noted. This comment is not a recommendation for a regulatory text change.
Placer businesses’ waiver eligibility.
3014 Bell, K., County of 18996.2 Enforcement over Jurisdictions -- CalRecycle’s Statutory Background and This comment is not directed at changes in the third regulatory draft.

Placer

Primary Regulatory Policies document states, in part, that “Legislative guidance
directs CalRecycle not to...utilize the “Good Faith Effort” compliance model specified
in PRC Section 41825.” This is inaccurate and contrary to the language of SB 1383.
Section 42652.5. (a)(4) of the PRC specifically requires CalRecycle to consider “good
faith effort” in determining a jurisdiction’s progress in complying with the law. It
states that CalRecycle “shall base its determination of progress on relevant factors,
including, but not limited to, reviews conducted pursuant to Section 41825.” To




Comment | Received From | Question/Comment Response(s)
Number
comply with this, after the words “of this chapter” insert: it shall consider whether
the jurisdiction has put forth a good faith effort. If the Department finds that the
jurisdiction has not provided a good faith effort the Department...
3015 Bell, K., County of 18996.2 Enforcement over Jurisdictions -- The County appreciates this revision that | With respect to the time frame for issuing NOVs; The comment is not directed at the changes to

Placer

provides a provision for extending the time to comply with an NOV. However, the
Department may find that extenuating circumstances, such as insufficient facility
capacity, require more than 180 days to address. Section (a)(1) should allow the
Department the flexibility to grant, at its discretion, in its Notice of Violation, an
extension “for a reasonable period according to the actions required” rather than
for 180 days. Similarly, in Section 18996.2, the Corrective Action Plan issued by the
Department should allow an extension “for a reasonable period according to the
actions required” rather than for 12 months.

the third regulatory draft. The 90-day timeline was established in the first draft of regulatory text.
The 180-day timeline is not a substantive change from the original draft. The original text allowed
for an extension of up to 90 days (allowing a total extension of 180 days), the text was changed to
read more clearly to state that an extension may be granted for up to a total of 180 days which is
functionally equivalent to the original text.

Comments on the NOV timeline are addressed in Enforcement Table | which addresses comments
on the original draft of text.

CalRecycle established the timeline of 90 days and allowed for 90- day extensions as it is a
common regulatory timeline for correcting violations or complying with regulatory orders or
agreements. The 90-day timeline and the 90-day extension (providing for a total of 180 days)
reflects timelines for stipulated agreements issued by solid waste Enforcement Agencies (EAs) to
bring facility operators into compliance. This is articulated in CCR Section 17211.2. This section
allows an EA to issue a stipulated agreement establishing terms and conditions that must be met
within 90 days and provides EAs an allowance to extend the timeline once by 90 days. Similarly,
CCR Section 18072 requires EAs to correct staffing deficiencies within 90 days, and CCR Section
18362 provides solid waste facilities 90 days to correct violations of state minimum standards
prior to being listed in the facility inventory.

The timelines for correcting NOVs and extended NOVs is intended to accommodate violations that
can be corrected within three months or six months respectively, such as a deficiency in records,
or similar to CCR Section 18072 a deficiency in staffing. For violations that require additional time
to cure, CalRecycle established the Corrective Action Plan in this article with minimum
timeframes.

The language allows initial CAPs (which allow up to 24 months to achieve compliance) to be issued
when a jurisdictions has made substantial effort to correct violations but extenuating
circumstances prevent compliance within 180 days. The regulations further allow an initial CAP
issued specifically due to a lack of recycling capacity to be extended and additional 12 months,
allowing a CAP to extend a total of 36 months providing three years to correct a violation.

The commenter requests that rather than allowing CAPS due to infrastructure deficiencies to be
extended for a period of 12 months, that CAPS can be extended in perpetuity. This proposal
would violate the intent and the provisions of SB 1383. The statute requires CalRecycle to adopt
regulations to achieve organic waste reduction goals for 2020 and 2025. The timelines for the CAP
were carefully crafted in consideration of these statutory timelines and the effective date of the
regulation. An extended CAP allows a jurisdiction that is in violation of requirements due to
infrastructure deficiencies, 36 months from the effective date of the regulations to come into
compliance. This effectively allows jurisdictions to be in violation of the requirements of SB 1383
through the year 2025.

The timelines allowed for in the CAP represent the maximum amount of flexibility CalRecycle can
provide while still meeting the requirements of the statute. The statute requires that the
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regulations are designed to achieve the statutory targets required by 2025. The regulations
comply with this requirement by imposing requirements on regulated entities that those entities
must implement beginning in 2022. To ensure that the regulations are effective and are
affirmatively designed to meet the required intent of the statute, the regulations necessarily
include penalties for violations of the requirements. In recognition of stakeholder feedback
regarding a lack of infrastructure, CalRecycle developed the CAP to allow jurisdictions that are in
violation of the requirements, such as the requirement to provide organic waste recycling services
to generators due to a lack of infrastructure, additional time to come in to compliance by 2025.
The requirement to provide organic waste recycling services is the foundational requirement of
the regulation, and it is indisputably essential to achieving the 2025 reduction targets.(see Article
3 of the Statement of Reasons) Allowing jurisdictions to violate the requirement to provide service
beyond 2025 with no penalties or consequences would invalidate the regulations. That is the
department could not adopt the regulations as they would not meet the basic statutory obligation
that they be designed to achieve the statutory target to reduce disposal 75 percent below 2014
levels by the year 2025.

In other words, intentionally crafting language allowing jurisdictions to violate the requirement to
provide organic waste recycling service beyond 2025 is fundamentally incompatible with the
requirement to achieve the 2025 organic waste reduction targets.

With respect to the timelines in the CAP, CalRecycle notes the CAP must be viewed with
consideration of existing statutory timelines and requirements, not only the timelines in this
regulation. Requirements for jurisdictions to provide organic waste recycling services are not
novel or unique to these regulations. The state began phasing in requirements for jurisdictions to
provide organic waste recycling requirements 2014 (see AB 1826), and as early as 2008 the State’s
Scoping Plan established reductions in organic waste disposal as a key part of the state’s climate
strategy. Existing state law requires jurisdictions to gradually offer organic waste recycling services
to an increasing number of generators. As a result, jurisdictions are required to offer organic
waste recycling service to the vast majority of their commercial businesses prior to the effective
date of these regulations. As noted in Appendix A to the ISOR, commercial businesses constitute
60 percent of solid waste generation. If jurisdictions took action to secure capacity necessary to
comply with the provisions of existing law, the requirements to provide service to the balance of
their generators will be a smaller step. Even if jurisdictions have not made a good faith effort to
comply with existing organic waste recycling statutes, CalRecycle further notes that the SB 1383
was adopted in 2016. One should not view the timeline the years 2022-2025 in isolation, but
should consider that many of the basic requirements of the statute were clear as early as 2016,
nine years prior to when the first CAPS will expire.

Further, the proposal for perpetual CAPS essentially requests a reinstatement of a provision that
would mirror “good faith effort,” as established in Section 41825 of the Public Resources Code.
The legislature amended SB 1383 to strip the requirement that CalRecycle use the "Good Faith
Effort" requirement of AB 939 (Sher, Chapter 1095, Statutes of 1989) for enforcement for SB
1383. SB 1383 requires a more prescriptive approach and state minimum standards; jurisdictions
must demonstrate compliance with each prescriptive standard. CalRecycle does exercise its
enforcement discretion to allow consideration of "substantial efforts" made by the jurisdiction
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and the placement on a "Corrective Action Plan" (CAP). This effectively allows CalRecycle to
consider efforts made by a jurisdiction, while not absolving them of responsibility. This structure
allows CalRecycle to focus on compliance first and dedicate enforcement efforts to egregious
offenders. The 75 percent organic waste diversion target in 2025 will not be reachable with the
longer compliance process under the Good Faith Effort standard. Implementation of the
prescriptive regulatory requirements of the regulation are designed to achieve the organic waste
reduction targets, which is consistent with the explicit statutory direction.

Finally, CalRecycle notes that the commenter recommends replacing all timelines with “for a
reasonable period according to the actions required.” The established timelines are specifically
designed to allow a reasonable period for compliance depending on the circumstances of the
violation (whether it can be corrected in the timeline of an NOV, or if it the violation requires and
warrants a CAP). The proposed language of “reasonable” is open-ended and provides no
regulatory certainty to entities subject to oversight. The commenters have provided no
recommendation for factors to determine how “reasonable” would be interpreted as an objective
standard that can be applied equally to all regulated entities. As proposed, the alternative text
could result in an uneven application of enforcement.

With respect to allowing CAPS to also be extended for “any extenuating circumstance” or any
violation in general, to clarify, the existing language provides that a CAP may be issued for any
violation that occurs provided that the jurisdiction made a substantial effort to achieve
compliance, but extenuating circumstances prevented compliance. Extenuating circumstances

3016

Bell, K., County of
Placer

Article 15 Section 18996.2 (a)(4) -- Allowing a total of 24 months for compliance
may be sufficient for some jurisdiction measures but others may take considerable
time to resolve beyond 24 months or even 36 months if an extension is granted per
section 18996.2 (a)(4). In some cases, new facilities will need to built. CalRecycle has
acknowledged the lack of organics infrastructure. In Eastern Placer County, a
portion of organic waste collected is sent to compost facilities out of state. It is
unclear if this regulation would prohibit sending material out of state. If that is the
case, siting a new facility would take several years.

If an alternate facility is located, all new hauler and facility agreements may need to
be drafted and approved, and limiting that situation to an absolute deadline of 36
months lacks a fundamental understanding of the realities of solid waste
management.

Recommend: (4) An initial Corrective Action Plan issued due to inadequate organic
waste recycling infrastructure capacity may be extended for a period of up to 12
months if the department finds that the jurisdiction has demonstrated substantial
effort. Additional extensions in 12-month increments may be granted if the
department finds that the jurisdiction has demonstrated substantial effort.

With respect to the time frame for issuing NOVs; The comment is not directed at the changes to
the third regulatory draft. The 90-day timeline was established in the first draft of regulatory text.
The 180-day timeline is not a substantive change from the original draft. The original text allowed
for an extension of up to 90 days (allowing a total extension of 180 days), the text was changed to
read more clearly to state that an extension may be granted for up to a total of 180 days which is
functionally equivalent to the original text.

Comments on the NOV timeline are addressed in Enforcement Table | which addresses comments
on the original draft of text.

CalRecycle established the timeline of 90 days and allowed for 90- day extensions as it is a
common regulatory timeline for correcting violations or complying with regulatory orders or
agreements. The 90-day timeline and the 90-day extension (providing for a total of 180 days)
reflects timelines for stipulated agreements issued by solid waste Enforcement Agencies (EAs) to
bring facility operators into compliance. This is articulated in CCR Section 17211.2. This section
allows an EA to issue a stipulated agreement establishing terms and conditions that must be met
within 90 days and provides EAs an allowance to extend the timeline once by 90 days. Similarly,
CCR Section 18072 requires EAs to correct staffing deficiencies within 90 days, and CCR Section
18362 provides solid waste facilities 90 days to correct violations of state minimum standards
prior to being listed in the facility inventory.

The timelines for correcting NOVs and extended NOVs is intended to accommodate violations that
can be corrected within three months or six months respectively, such as a deficiency in records,
or similar to CCR Section 18072 a deficiency in staffing. For violations that require additional time
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to cure, CalRecycle established the Corrective Action Plan in this article with minimum
timeframes.

The language allows initial CAPs (which allow up to 24 months to achieve compliance) to be issued
when a jurisdictions has made substantial effort to correct violations but extenuating
circumstances prevent compliance within 180 days. The regulations further allow an initial CAP
issued specifically due to a lack of recycling capacity to be extended and additional 12 months,
allowing a CAP to extend a total of 36 months providing three years to correct a violation.

The commenter requests that rather than allowing CAPS due to infrastructure deficiencies to be
extended for a period of 12 months, that CAPS can be extended in perpetuity. This proposal
would violate the intent and the provisions of SB 1383. The statute requires CalRecycle to adopt
regulations to achieve organic waste reduction goals for 2020 and 2025. The timelines for the CAP
were carefully crafted in consideration of these statutory timelines and the effective date of the
regulation. An extended CAP allows a jurisdiction that is in violation of requirements due to
infrastructure deficiencies, 36 months from the effective date of the regulations to come into
compliance. This effectively allows jurisdictions to be in violation of the requirements of SB 1383
through the year 2025.

The timelines allowed for in the CAP represent the maximum amount of flexibility CalRecycle can
provide while still meeting the requirements of the statute. The statute requires that the
regulations are designed to achieve the statutory targets required by 2025. The regulations
comply with this requirement by imposing requirements on regulated entities that those entities
must implement beginning in 2022. To ensure that the regulations are effective and are
affirmatively designed to meet the required intent of the statute, the regulations necessarily
include penalties for violations of the requirements. In recognition of stakeholder feedback
regarding a lack of infrastructure, CalRecycle developed the CAP to allow jurisdictions that are in
violation of the requirements, such as the requirement to provide organic waste recycling services
to generators due to a lack of infrastructure, additional time to come in to compliance by 2025.
The requirement to provide organic waste recycling services is the foundational requirement of
the regulation, and it is indisputably essential to achieving the 2025 reduction targets.(see Article
3 of the Statement of Reasons) Allowing jurisdictions to violate the requirement to provide service
beyond 2025 with no penalties or consequences would invalidate the regulations. That is the
department could not adopt the regulations as they would not meet the basic statutory obligation
that they be designed to achieve the statutory target to reduce disposal 75 percent below 2014
levels by the year 2025.

In other words, intentionally crafting language allowing jurisdictions to violate the requirement to
provide organic waste recycling service beyond 2025 is fundamentally incompatible with the
requirement to achieve the 2025 organic waste reduction targets.

With respect to the timelines in the CAP, CalRecycle notes the CAP must be viewed with
consideration of existing statutory timelines and requirements, not only the timelines in this
regulation. Requirements for jurisdictions to provide organic waste recycling services are not
novel or unique to these regulations. The state began phasing in requirements for jurisdictions to
provide organic waste recycling requirements 2014 (see AB 1826), and as early as 2008 the State’s
Scoping Plan established reductions in organic waste disposal as a key part of the state’s climate
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strategy. Existing state law requires jurisdictions to gradually offer organic waste recycling services
to an increasing number of generators. As a result, jurisdictions are required to offer organic
waste recycling service to the vast majority of their commercial businesses prior to the effective
date of these regulations. As noted in Appendix A to the ISOR, commercial businesses constitute
60 percent of solid waste generation. If jurisdictions took action to secure capacity necessary to
comply with the provisions of existing law, the requirements to provide service to the balance of
their generators will be a smaller step. Even if jurisdictions have not made a good faith effort to
comply with existing organic waste recycling statutes, CalRecycle further notes that the SB 1383
was adopted in 2016. One should not view the timeline the years 2022-2025 in isolation, but
should consider that many of the basic requirements of the statute were clear as early as 2016,
nine years prior to when the first CAPS will expire.

Further, the proposal for perpetual CAPS essentially requests a reinstatement of a provision that
would mirror “good faith effort,” as established in Section 41825 of the Public Resources Code.
The legislature amended SB 1383 to strip the requirement that CalRecycle use the "Good Faith
Effort" requirement of AB 939 (Sher, Chapter 1095, Statutes of 1989) for enforcement for SB
1383. SB 1383 requires a more prescriptive approach and state minimum standards; jurisdictions
must demonstrate compliance with each prescriptive standard. CalRecycle does exercise its
enforcement discretion to allow consideration of "substantial efforts" made by the jurisdiction
and the placement on a "Corrective Action Plan" (CAP). This effectively allows CalRecycle to
consider efforts made by a jurisdiction, while not absolving them of responsibility. This structure
allows CalRecycle to focus on compliance first and dedicate enforcement efforts to egregious
offenders. The 75 percent organic waste diversion target in 2025 will not be reachable with the
longer compliance process under the Good Faith Effort standard. Implementation of the
prescriptive regulatory requirements of the regulation are designed to achieve the organic waste
reduction targets, which is consistent with the explicit statutory direction.

Finally, CalRecycle notes that the commenter recommends replacing all timelines with “for a
reasonable period according to the actions required.” The established timelines are specifically
designed to allow a reasonable period for compliance depending on the circumstances of the
violation (whether it can be corrected in the timeline of an NOV, or if it the violation requires and
warrants a CAP). The proposed language of “reasonable” is open-ended and provides no
regulatory certainty to entities subject to oversight. The commenters have provided no
recommendation for factors to determine how “reasonable” would be interpreted as an objective
standard that can be applied equally to all regulated entities. As proposed, the alternative text
could result in an uneven application of enforcement.

With respect to allowing CAPS to also be extended for “any extenuating circumstance” or any
violation in general, to clarify, the existing language provides that a CAP may be issued for any
violation that occurs provided that the jurisdiction made a substantial effort to achieve
compliance, but extenuating circumstances prevented compliance. Extenuating circumstances

3017

Bell, K., County of
Placer

18997.2 (Jurisdiction) Penalty Amounts -- The County appreciates the effort to
simplify this section, however, the County still is of the opinion that SB 1383 did not

The comment regarding authority is not directed at the changes in the third regulatory draft.
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give CalRecycle the authority to require local jurisdictions to impose civil penalties
on generators
3018 Bell, K., County of 18997.3 Department Penalty Amounts --- Department Penalty Amounts are It is unclear from the comment under what circumstances a “minor” violation would bankrupt a
Placer unreasonably high. “Minor” violations should never be so high that they could jurisdiction. Any penalty assessment would be subject to limitations in the California Constitution
bankrupt a jurisdiction. “Major” violations, resulting in up to $10,000 per violation on excessive fines.
per day should be levied for only the most serious and intentional offenses, and With regard to the comment that a jurisdiction has committed a major violation for accidentally
should not be issued for things like accidentally omitting “any” information required | omitting information from a report, that is not the intent of this section. To clarify, the language in
in required reports as stated in Section 18997.3(b)(3)(F). Major violations should be | Section 18997.3(b)(3)((F) states that a major violation occurs when a jurisdiction fails to report
reserved for failing to provide a meaningful and reasonable effort to comply with any information at all. The information reported to CalRecycle is the keystone to verifying
the regulations. compliance with the regulations and a failure to comply with this requirement threatens the
viability of the regulatory program. The text should not be interpreted to read that any omission is
considered a failure to report. Rather, it is the act of not reporting any information at all that is
always considered a major violation.
In addition, the regulatory language defining a “major” violation takes into account knowing,
willful or intentional actions. And the factors in subdivision (d) of this section allow consideration
of the willfulness of the violator’s conduct in setting a penalty level within the appropriate range.
3019 Bell, K., County of 18997.5 Department Procedure for Imposing Administrative Civil Penalties -- As The timeline for requesting a hearing is set for a short duration because it is expected that, based
Placer commented previously, jurisdictions will need more time to respond to legal on the requirements and procedures in the regulations, a jurisdiction will be familiar with the
accusations. It not only takes time to receive and route mail in a public agency, it compliance issue. A jurisdiction is required under the regulations to designate a primary contact
will take time for the single contact person to determine which department (of the person and/or agent for service of enforcement process. This individual will be receiving all
many implementing this regulation) is responsible and for that department to notices of violation from CalRecycle. By the time a violation gets to the point where penalties will
evaluate the issue, consult with legal counsel, and prepare a response. be imposed, it is expected that the contact person or agent for service of process should be
Regarding (c), the regulation should allow at least 90 days for a jurisdiction to familiar with the circumstances of the violation and already in touch with the appropriate
respond. departments or individuals within the jurisdiction. In addition, the informational bar for the
Regarding (d), the Department shall schedule a hearing no sooner than 60 days of hearing request is set low and it should not be prohibitive for the jurisdiction to submit such a
receipt of a request for hearing request even in the absence of legal counsel. To be clear, the request for the hearing and the
hearing itself are two separate things. The hearing itself would be held at least 90 days from the
request for hearing which should allow the jurisdiction sufficient time to consult with counsel and
prepare for the proceeding.
3020 Bell, K., County of 17409.5.7 (formerly Loadchecking) -- We appreciate the deletion of the load Comment noted. We thank the commenter for their support.
Placer checking requirement
3021 Bell, K., County of Section 17409.5.8 Incompatible Materials Limit in Recovered Organic Waste -- The | Comment noted. We thank the commenter for their support.
Placer County appreciates this revision to phase in compliance with the incompatible
materials limit.
3022 Bell, K., County of 17869 General Record Keeping -- The County appreciates the removal of this Comment noted. We thank the commenter for their support.
Placer requirement.
3023 Bell, K., County of Section 20901. Gray Container Waste Evaluations -- While we support the deletion | Comment noted. The changes to the gray container waste evaluation reduced the number of

Placer

of the requirement for landfills to conduct gray container evaluations, it appears
that the revisions in section 17409.5.7 now apply this requirement to operators of
all facility types, so essentially the requirement remains.

waste evaluations, frequency of samples, and reporting requirements. The gray container waste
evaluations will now only be required at Transfer/Processing operations and facilities that receive
a gray container collection stream and more than 500 tons of solid waste from at least one
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jurisdiction annually will now only have to conduct one waste evaluation per quarter. This change
is necessary to replace the provision with a less burdensome alternative.

3024

Bell, K., County of
Placer

21695 Status Impact Report -- This revision was simply the relocation of text
formerly in subsection (h)(i). Reporting of surface emissions is currently required by
and under the regulatory jurisdiction the California Air Resources Board is therefore
redundant and unnecessary in this regulation and should be removed. Reporting of
surface landfill gas emissions is not required under SB 1383 and not under the
regulatory authority of CalRecycle.

CalRecycle has deleted Section 21695 (i) in response to comments.

3025

Bell, K., County of
Placer

Section (i) was deleted (which required a study to demonstrate that intermediate
cover is as effective as final cover). We appreciate this
removal of the study.

Comment noted. We thank the commenter for their support.

3026

Bell, K., County of
Placer

However, we remain greatly concerned with many of the remaining requirements,
the fact that the vast majority of our comments were unaddressed, and with several
of the new revisions, many of which add new requirements, restrictions, or
limitations. Overall, as commented previously, the amount of prescriptive detail
contained in the regulation goes far beyond what is necessary to achieve the goal of
increased organics diversion. Jurisdictions should be afforded more flexibility to
identify and implement programs that are best for their communities and given
reasonable time to fully implement them before harsh penalties are imposed upon
them and their constituents. Even with the exemptions provided, compliance will
necessitate significant additional staffing, contracted services, and resources which
will be costly and burdensome to jurisdictions and their constituents.

Comment noted. The commenter is noting the overall nature of the regulations but is not
proposing a particular change in the language of the regularion.

3027

Bell, K., County of
Placer

The regulation still imposes requirements on jurisdictions that we believe the SB
1383 did not grant to Cal Recycle, or are beyond the authority of CalRecycle, such as
requiring ordinances, jurisdiction-imposed penalties, and procurement of organic
materials. We agree that market development is crucial to the overall success of
diverting organics from landfills. However, we do not think that these regulations
are the vehicle to address this issue or that placing the entire burden on
jurisdictions is appropriate. It would be more appropriate and effective to address
market development in a separate, future effort which would allow more time for
reasonable approaches to be vetted.

SB 1383 provides a broad grant of regulatory authority to CalRecycle in Public Resources Code
Section 42652.5, “CalRecycle, in consultation with the State Air Resources Board, shall adopt
regulations to achieve the organic waste reduction goals for 2020 and 2025 established in Section
39730.6 of the Health and Safety Code.” That section also provides that CalRecycle may “include
different levels of requirements for local jurisdictions...”

Furthermore, CalRecycle also maintains broad, general rulemaking authority in Public Resources
Code Section 40502, “The [department] shall adopt rules and regulations, as necessary, to carry
out this division [Division 30 of the Public Resources Code] in conformity with Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code.” SB
1383 is included within Division 30.

As stated in PaintCare v. Mortensen (2015) 233 Cal. App. 4th 1292, where CalRecycle successfully
prevailed in a court action alleging a lack of authority to pass administrative regulations, the Court
stated that “[a]n administrative agency is not limited to the exact provisions of a statute in
adopting regulations to enforce its mandate. ‘[The] absence of any specific [statutory] provisions
regarding the regulation of [an issue] does not mean that such a regulation exceeds statutory
authority . ...” The [administrative agency] is authorized to “fill up the details”’ of the statutory
scheme.”

Administrative Civil Penalty tables, including “Base Table 6,” were deleted from the proposed
regulations.
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Consistent with CalRecycle’s broad rulemaking authority, the proposed procurement
requirements are designed to help achieve the organic waste diversion goals in SB 1383 by
supporting markets for recovered organic waste products. The regulations have a direct nexus to
achieving those organic waste diversion goals by preventing initially diverted organic waste from
being disposed due to lack of end uses.

Health and Safety Code Section 39730.8, also in SB 1383, refers to CalRecycle considering
recommendations in the California Energy Commission’s 2017 Integrated Energy Policy Report
(IEPR) for the use of biomethane and biogas. The IEPR recommended that “state agencies should
consider and, as appropriate, adopt policies and incentives to significantly increase the
sustainable production and use of renewable gas.” As such, provisions for the procurement of
renewable transportation fuel generated from recovered organic waste.

The Air Resources Board’s Short Lived Climate Pollutant Strategy states, “CalRecycle will continue
to work towards strengthening state procurement requirements relative to use of recycled
organic products.”

The inclusion of compost as an eligible recovered organic waste procurement product aligns with
policies and mandates for methane reduction as described in the Air Resources Board’s SLCP
Strategy. The Economic Analysis conducted for the SLCP Strategy notes several scenarios that can
achieve the needed reductions in short-lived climate pollutants from the waste sector, and every
scenario modeled includes new compost facilities. The purpose of a compost procurement
requirement is to establish markets for compost, which is a product generated by organics
recycling facilities which the SLCP Strategy identified as in need of market development.
Regarding paper procurement requirements, CalRecycle’s 2014 Waste Characterization Study
found that paper accounts for 17.4 percent of the disposed waste stream. Requirements on
jurisdictions to meet the recycled content paper procurement requirements will help grow
markets for recycled content paper. Given the prevalence of paper in the disposal stream,
increased procurement of recycled paper is needed to grow the market for recycled paper in
order to achieve the organic waste reduction goals. This is necessary to help achieve the organic
waste diversion goals in SB 1383 by ensuring an end use for diverted organic waste.

Regarding funding, SB 1383 (Public Resources Code Section 42652.5(b)) provides that, “A local
jurisdiction may charge and collect fees to recover the local jurisdiction’s costs incurred in
complying with the regulations adopted pursuant to this section.”

3028

Bell, K., County of
Placer

The proposed regulation still fails to incorporate provisions for jurisdiction "good
faith effort" - and instead includes "critical milestones" that we believe are too
severe - even though SB 1383 requires CalRecycle to "base its determination of
progress on ... reviews conducted pursuant to Section 41825" - which includes
provisions for evaluating good faith effort.

The comment is not directed at changes in the third regulatory draft. The legislature amended SB
1383 to strip the requirement that CalRecycle use the "Good Faith Effort" requirement of AB 939
(Sher, Chapter 1095, Statutes of 1989) for enforcement for SB 1383. SB 1383 requires a more
prescriptive approach and state minimum standards; jurisdictions must demonstrate compliance
with each prescriptive standard. CalRecycle does exercise its enforcement discretion to allow
consideration of "substantial efforts" made by the jurisdiction and the placement on a "Corrective
Action Plan" (CAP). This effectively allows CalRecycle to consider efforts made by a jurisdiction,
while not absolving them of responsibility. This structure allows CalRecycle to focus on
compliance first and dedicate enforcement efforts to egregious offenders. The 75 percent organic
waste diversion target in 2025 will not be reachable with the longer compliance process under the
Good Faith Effort standard. Implementation of the prescriptive regulatory requirements of the
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regulation are designed to achieve the organic waste reduction targets, which is consistent with
the explicit statutory direction.

3029

Bell, K., County of
Placer

The extensive penalties, while simplified, are still contrary to SB 1383, which states
the regulation "may authorize" (not require) local jurisdictions to impose penalties.
We recommended all penalties be deleted and penalties only be considered in a
separate, future regulatory effort once there has been ample time to assess
implementation, including barriers which are beyond jurisdiction control.

For response to arguments about authority to require local penalties, A change to the regulatory
text is not necessary. The legislature specifically authorizes CalRecycle's to develop regulations
that "require local jurisdictions to impose requirements on generators or other relevant entities
within their jurisdiction and may authorize local jurisdictions to impose penalties on generators
for noncompliance.” Also, the statue states the regulations “may include penalties to be imposed
by the Department.” This text clearly authorizes CalRecycle to adopt regulations that require
specified action from jurisdictions, including regulations the require jurisdictions to impose
requirements on entities subject to their jurisdiction. This approach mirrors CalRecycle's
delegated enforcement approach for waste tire hauler oversight and solid waste facility oversight,
where primary oversight is conducted at the local level (typically by county offices of
environmental health) with CalRecycle concurrence. Programs that have enforcement generally
see a higher rate of compliance than programs that do not have enforcement. The success of the
Short-Lived Climate Pollutant Strategy relies on achieving significant reductions in landfill disposal
of organic waste by 2020 and 2025. Delaying enforcement would impede California's goal of
achieving these targets.

3030

Bell, K., County of
Placer

The regulation not only places a significant financial burden on jurisdictions, but
much of these costs will be passed on to residents and businesses. An analysis of the
costs to provide the additional organic waste collection services indicated that
customer costs would double. In addition, we estimate a 50% increase in solid waste
staffing, not to mention staffing for an entirely new edible food program. Such
impacts must be considered and further reinforce the fact that the regulations are
too prescriptive.

Comment noted. The Legislature mandated ambitious organic waste diversion targets in SB 1383
on a short timeline and the Department acknowledges that infrastructure to handle the diversion
of this material is key to achieving those legislative mandates. The Department has included
provisions in the proposed regulations allowing for delayed enforcement in cases where
extenuating circumstances beyond the control of a jurisdiction, such as deficiencies in organic
waste recycling infrastructure or delays in obtaining discretionary permits or governmental
approvals, make compliance with the regulations impracticable. The Legislature in SB 1383
furthermore authorizes local jurisdictions to charge and collect fees to offset the cost of
complying with the proposed regulations. Regarding environmental issues regarding expected
infrastructure expansion, those issues were addressed in the Environmental Impact Report that
was prepared and certified by the Department for this rulemaking, and was subject to public
comment, pursuant to the requirements of the California Environmental Quality Act (CEQA).
CalRecycle acknowledges that the proposed regulations will require regulated entities to invest in
actions and programs that will reduce pollution and protect the environment. The timelines were
established in the statute and the regulations are necessarily designed to impose requirements in
a manner that is in alighment with the ambitious statutory timelines. The legislation did not
provide a dedicated source of state funding to fund compliance with the regulations but did
provide a specific allowance for local jurisdictions to charge fees to offset their costs of complying.

3065

Bell, K., Western
Placer Waste
Management
Authority

The WPWMA generally requests that CalRecycle revise the proposed regulations to
minimize the burden on facility operators; develop and support sustainable end-use
markets; and establish a safe harbor for operating facilities regarding odor
complaints related to organics handling and processing.

Comment noted. The commenter argues that the regulations must be structured in a way that
protects the existing investments of their members. Specifically, the commenter is referring to
collection services and material recovery facilities that were established to process mixed waste.
CalRecycle has sought to address this concern in a manner that is also in compliance with the
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statutory targets and requirements. As noted in the Initial Statement of Reasons, which was
released for public review in January of 2019:

“The draft regulations originally prohibited jurisdictions from implementing new mixed waste
processing systems after 2022, and required all new services to implement source-separated
curbside collection as a means of ensuring that collected organic waste would be clean and
recoverable. In response to stakeholder feedback, CalRecycle eliminated the prohibition on new
mixed waste processing systems provided that the receiving facilities demonstrate they are
capable of recovering 75 percent of the organic content received from the mixed waste stream on
an annual basis. The performance standard addresses stakeholder concerns about limiting
flexibility, without compromising the goal for the regulations to achieve the statutory
requirements.”

The ISOR goes on to note that CalRecycle crafted regulations to allow for mixed waste collection
provided that these collection services transport collected material to a facility that recovers 50
percent of the organic content it received by 2022 and 75 percent by 2025:

“With very few exceptions, unique materials can only be processed and recovered when they are
kept separate from other materials. This is primarily due to the fact that distinct materials are
recovered through separate processes that are specifically designed to handle only that type of
material. For example, metals, paper, and plastics are remanufactured through distinct processes
(e.g. metal is smelted, paper is pulped and washed). Largely because of this, while material may
be valuable as a homogenous commaodity, it can become difficult or impossible to recycle when it
is contaminated with other materials (e.g. many materials lose their value when they are
commingled with other materials.) This principle holds true, and is perhaps more of a factor in the
recovery of organic waste. Required source-separation of organic waste helps ensure that
organics are kept clean, separate and recoverable.

However; throughout the informal regulatory engagement process stakeholders raised concerns
about potential costs associated with providing commercial and residential generators with a
third container to source separate organic waste. Stakeholders also noted that several cities and
counties implement single container collection services and process all the collected material for
recovery. Stakeholders argued that allowing the use of a single-container collection system is a
viable and cost-effective alternative that can help the state meet that statutory organic waste
recovery targets.

To respond to stakeholder requests for additionally flexibility CalRecycle crafted this section and
Section 18984.2. These sections allow alternatives to providing a three-container source-
separated organic waste collection service. Under these section jurisdictions are allowed to
require their generators to use a service that does not provide the generators the opportunity to
separate their organic waste for recovery at the curb. In order to ensure that the state can
achieve the statutory organic waste reduction targets, these collections services are required to
transport the containers that include organic waste to high diversion organic waste processing
facilities that meet minimum organic content recovery rates (content recovery rates are specified
in Subdivision (b) of this section)...”

The commenter has stated in each comment period, that they believe the requirement to recover
75 percent of the organic content collected in these mixed waste collection services is unrealistic
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and infeasible. In turn CalRecycle staff repeatedly communicated to the commenter that the
recovery targets cannot be lowered without compromising the integrity of the regulations. This
was further documented for this commenter and the public in the ISOR:

“These minimum recovery rates are necessary because when the opportunity to recover material
through source separation is lost, the state must ensure that minimum recovery levels are met at
processing facilities. While this section provides additional flexibility to jurisdictions, CalRecycle
must consider its obligation to ensure that the regulations are designed to achieve the statutory
targets. If 100 percent of jurisdictions employed this collection option in 2022 the state could not
meet the mandatory recovery target of 50 percent unless at least 50 percent of the organic waste
collected from these services is recovered. Similarly, if 100 percent of jurisdictions employed this
collection option in 2025 the state could not meet the mandatory recovery target of 75 percent
unless 75 percent of the organic waste collected from these services is recovered. Therefore, in
order to meet the recovery targets specified in statute and the state’s ultimate climate goals the
recovery standards included in this section are the minimum standards necessary. As generation
of organic waste increases with population growth, these minimum recovery rates may need to
be revisited. As stated previously the organic waste reduction targets are linked to a 2014
baseline of 23 million tons. This requires the state to dispose of no more than 5.7 million tons by
2025. If, as CalRecycle projects, generation increases to 26 million tons of organic waste by 2025,
recovering 75 percent of 25 million tons will only reduce disposal to slightly more than 6 million
tons, resulting in the state missing its organic waste recovery targets. The need for this rate
increase could be mitigated if higher recovery rates are achieved through source separation, or if
efforts to increase source reduction through food recovery and other methods are successful.
However, the recovery rates established in this regulation should be considered an absolute
minimum.”

CalRecycle has, prior to and during this rulemaking, communicated that the recovery efficiency
requirements established in the regulation is the minimum level that the statute can tolerate. The
commenter suggests existing infrastructure that cannot meet this standard should be “protected”
or provided a “safe-harbor.” The commenter requests changes in the proposed regulations that
cannot be reconciled with the statutory targets because CalRecycle finds that it cannot propose a
regulation consistent with a statutory 2025 target that permits an unknown portion of the state
from implementing the requirements necessary to achieve that target.

CalRecycle acknowledges the role of existing infrastructure and acknowledges that previous
investments in infrastructure were consciously made to achieve targets that were established
prior to the adoption of SB 1383. However, the legislative direction in SB 1383 is unmistakably
clear. The Legislature required CalRecycle to adopt regulations to achieve mandatory organic
waste reduction levels. Nothing in the regulations prevents facility operators or jurisdictions from
investing in facility upgrades or adapting existing facilities to process waste in a manner that
meets the minimum regulatory requirements.

Comment noted. CalRecycle acknowledges that the proposed regulations will require regulated
entities to invest in actions and programs that will reduce pollution and protect

the environment. The timelines were established in the statute and the regulations are
necessarily designed to impose requirements in a manner that is in alignment with the ambitious
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statutory timelines. The legislation did not provide a dedicated source of state funding to fund
compliance with the regulations but did provide a specific allowance for local jurisdictions to
charge fees to offset their costs of complying.

The provisions of Section 40004 are general legislative findings and declarations applying to the
AB 341 (2011) mandatory commercial recycling program and not specific, affirmative legal
requirements CalRecycle is required to adhere to in the proposed regulations. SB 1383 contains
specific mandates on organic waste diversion that CalRecycle is required to observe in this
rulemaking. The findings and declarations in Section 40004 recognize that adequate processing
and composting capacity are essential for diversion and disposal reduction. CalRecycle does not
dispute this necessity. But CalRecycle is also more specifically subject to the findings and
declarations in SB 1383 (2016, PRC Section 42652) that state that the disposal reduction targets in
SB 1383 are essential to achieving the statewide recycling goal of 75% in PRC Section 41780.01
and that significant investment is required to meet these goals and that state and local funding
mechanisms are needed to support this expansion. The Legislature acknowledges in this section
that infrastructure investment and capacity is a central issue to the success of SB 1383. Since the
specific controls the general and the more recent statute controls under common rules of
statutory construction, CalRecycle does not find a conflict with Section 40004.

Comment noted. The Legislature mandated ambitious organic waste diversion targets in SB 1383
on a short timeline and the Department acknowledges that infrastructure to handle the diversion
of this material is key to achieving those legislative mandates. The Department has included
provisions in the proposed regulations allowing for delayed enforcement in cases where
extenuating circumstances beyond the control of a jurisdiction, such as deficiencies in organic
waste recycling infrastructure or delays in obtaining discretionary permits or governmental
approvals, make compliance with the regulations impracticable.

The Legislature in SB 1383 furthermore authorizes local jurisdictions to charge and collect fees to
offset the cost of complying with the proposed regulations. Regarding environmental issues
regarding expected infrastructure expansion, those issues were addressed in the Environmental
Impact Report that was prepared and certified by the Department for this rulemaking, and was
subject to public comment, pursuant to the requirements of the California Environmental Quality
Act (CEQA).

CalRecycle acknowledges that the proposed regulations will require regulated entities to invest in
actions and programs that will reduce pollution and protect the environment. The timelines were
established in the statute and the regulations are necessarily designed to impose requirements in
a manner that is in alignment with the ambitious statutory timelines. The legislation did not
provide a dedicated source of state funding to fund compliance with the regulations but did
provide a specific allowance for local jurisdictions to charge fees to offset their costs of complying.

3066

Bell, K., Western
Placer Waste
Management
Authority

17409.5.7/20901 -- The WPWMA appreciates the revision reducing the number of
required samples. However, it appears that this requirement is intended to verify
the effectiveness of jurisdictions’ programs. If that is the case, it should not be a
requirement of facility operators.

A change to the regulatory text is not necessary. The purpose of this section is to determine how
effective organic waste is being recovered and use the results to gauge the accuracy of the
jurisdictions container contamination minimization results that send their waste to that specific
facility. The result from the above measurements independently will help provide an overview of
how the jurisdictions and facilities are doing and allow to cross-check the measurements, even
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The requirement for facilities to conduct these evaluations when jurisdictions are though it is not per jurisdiction. In addition to providing information on the type and quantities of
already required to conduct quarterly waste composition studies of this stream is organic waste not being recovered for possible future regulations in order to help recover those
redundant. Jurisdiction evaluations provide more accurate data as they’re targeting | materials.
specific areas whereas facilities would be sorting material received from numerous
jurisdictions.
If CalRecycle maintains that facilities must conduct these evaluations, we
recommend that the jurisdiction and facility be allowed to combine their efforts and
utilize the data to satisfy both requirements.
3067 Bell, K., Western 17414.2(b) -- The WPWMA appreciates the deletion of this requirement. Comment noted. We thank the commenter for their support.
Placer Waste
Management
Authority
3068 Bell, K., Western 18983.1 -- The WPWMA maintains that the organic fraction of MRF fines inherently | Comment noted. The use of organic waste as alternative daily cover constitutes landfill disposal of
Placer Waste contained in ADC and previously approved for use as ADC under AB 939 and AB organic waste. Language was added to clarify that use of non-organic materials does not
Management 1594 should not be considered disposal. constitute landfill disposal of organic waste. Facilities are not required to remove organic material
Authority The organic fraction of MRF fines currently cannot be feasibly recovered and from MREF fines. Facilities are required to sample material they send to disposal to determine the
marketed for other beneficial reuse as there is no viable market. We strongly portion of organic waste they are sending to disposal. Pursuant to the sampling requirements in
encourage CalRecycle to continue applying diversion credits for use of all MRF fines | the regulations a representative sample of material sent to disposal must be sampled to
as ADC and recommend reverting to language in previous versions of the proposed | determine the level of organic waste disposed. This includes sampling of material sent to for use
regulation that maintained the use of ADC as diversion. At a minimum, consider as alternative daily cover. Only the organic fraction of the material sent to disposal is measured as
the following provisions: disposal of organic waste. Language was added to clarify that disposal of non-organic materials
--Allow, with no restrictions, the use of MRF fines where only a di minimis (e.g. 10%) | does not constitute landfill disposal of organic waste.
portion is organic waste.
--Allow full use of MRF fines as ADC once the material has been composted or
otherwise processed to the point that the organic fraction is depleted of methane-
producing characteristics prior to use as ADC consistent with Section 18983.2.
-- Clarify the definition of “organic waste” in section 18982 (a)(46) to be that
“Organic waste does not include organic material that has been composted or
otherwise processed to reduce its methane-producing potential.”
3069 Bell, K., Western 18984.1 -- Annual notification seems unnecessary. Recommend initial notification The facility would notify the jurisdiction that it no longer accepts compostable plastics. A facility

Placer Waste
Management
Authority

to jurisdictions of ability to recover this material and requirement to notify again
upon policy/market changes.

accepting these materials would typically notify the jurisdiction as part of the facility’s normal
operating procedures.

CalRecycle already revised Sections 18984.1, 18984.2, and 18984.3(e) to provide clarity about
when a jurisdiction may allow plastic bags to be placed in containers. The issue of whether to
allow bags hinges primarily on whether or not the receiving facility will accept them. Many
facilities are not accepting bags because of operational problems and product quality issues. In
order to document jurisdiction decisions about the use of bags, CalRecycle also revised Section
18984.4(a) to require that jurisdictions keep information in their records about the facilities to
which they send bags.

The regulatory language already allows plastic bags to be removed. For any plastic bags, including
compostable plastic bags, a facility receiving such material will have to notify the appropriate
jurisdiction that compostable plastics will not be recovered at the facility.
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It would be acceptable for the facility to provide the letter to the hauler and the hauler would
provide the letter to the City.

Nothing precludes a facility from specifying the type of resins and products the facility will accept.
The written notification from the facility is given to the jurisdiction every 12 months after the
regulation takes effect. As many stakeholders have noted markets and technology is are dynamic.
A solid waste facility needs the ability to determine that accepting plastic bags or compostable
plastics is no longer feasible and have the ability to notify a jurisdiction. This may trigger and
require behavior change for the collection program in order to improve overall recovery. The
notification requirement is intended to foster this. The requirement to annually check with the
facility that bags are still allowed is not onerous or burdensome.

3070

Bell, K., Western
Placer Waste
Management
Authority

18984.5 -- The WPWMA has previously commented and maintains that these
materials should not be included in the definition of organic waste. The WPWMA
strongly recommends that these materials be removed from the definition of
organic waste.

If CalRecycle insists on considering these materials as organic and therefore banned
from landfill disposal in one area of the regulation, these materials should not be
allowed to be considered nonorganic and disposable in another part of the
regulations.

Comment noted. The omission or inclusion of non-compostable paper was intentional and specific
for each section based on the purpose of the measurement and when the measurement occurs in
the waste handling process.

Non-compostable paper is still an organic waste. Paper is organic whether it is coated in plastic or
other non-compostable material. Paper additionally constitutes a significant portion of the waste
stream.

With respect to Section 18984.5(f), including non-compostable paper in this section (as an organic
material that is not required to be measured as organic waste in a gray container evaluation)
would encourage the continued disposal of this material, and would discourage jurisdictions and
haulers from identifying recovery solutions for this material. If jurisdictions are unable to find
methods to recovery non-compostable paper, they may consider options to prevent its
introduction into their waste stream in the first place, rather than solely relying on collection and
recovery. Including non-compostable paper in this section would encourage the continued
disposal of a significant source of organic waste.

With respect to Section 17409.5.7(c)(3), the gray container waste evaluations are not jurisdiction-
specific. The evaluations will provide critical data that will inform policy making for jurisdictions
and the state by providing data on organic waste that is still collected in gray containers in
jurisdictions. Jurisdictions that implement a three-container organic waste collection service are
required to prohibit the placement of organic waste in the gray container unless the jurisdiction
specifically transports the gray container to a high diversion organic waste processing facility thar
recovers 75 percent of the organic content in the gray container. This data will reveal general
levels of regulatory compliance, as well as inform the department on the progress toward
achieving the SB 1383 targets. Excluding non-compostable paper from this measurement would
distort the amount of organic waste identified as being disposed.

With respect to Section 17867(a)(16), these measurements are performed by composting facilities
evaluating the organic content of the residuals that are sent to disposal. Non-compostable paper
should not be received at compost facilities and should not be included in the composting
process. Non-compostable paper is allowed not to count against the measurements compost
facilities perform as doing so would penalize the facility for removing a non-compostable
contaminant from the composting process.

With respect to Section 18982(a)(55)(B), this section does not state that non-compostable paper
does not need to be measured as organic waste. This section states that non-compostable paper
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shall be considered a prohibited container contaminant if it is included in the green container.
18982(a)(55)(B) does not state that those materials are allowed in the gray container. Allowances
for the collection of organic waste in the gray container are made in the organic waste collection
requirements in Article 3. The construction of 18982(a)(55)(D) specifies that paper products,
which includes non-compostable paper, may be collected in the blue container. In other words,
non-compostable paper should not be collected in the blue container for recovery, it should not
be collected in the green container, and it should only be collected in the gray container if the
jurisdiction hauls the gray container to a high diversion organic waste processing facility. The
definition of organic waste necessarily includes all items that are organic material.
3071 Bell, K., Western 18985.1/18992.1 -- Define “substantial”. The text regarding linguistic outreach requirements is linked to the requirements of Section 7295.
Placer Waste The definitions and provisions governing that section of law shall apply. Government Code 7295
Management states: “Any materials explaining services available to the public shall be translated into any non-
Authority English language spoken by a substantial number of the public served by the agency. Whenever
notice of the availability of materials explaining services available is given, orally or in writing, it
shall be given in English and in the non-English language into which any materials have been
translated. The determination of when these materials are necessary when dealing with local
agencies shall be left to the discretion of the local agency.”
3072 Bell, K., Western 21695(i) -- The WPWMA appreciates the removal of this requirement. Comment noted. We thank the commenter for their support.
Placer Waste
Management
Authority
3073 Bell, K., Western 21695 -- This revision was simply the relocation of text formerly in subsection (h)(i). | CalRecycle has deleted Section 21695 (i) in response to comments.
Placer Waste Reporting of surface emissions is currently required by and under the regulatory
Management jurisdiction the California Air Resources Board is therefore redundant and
Authority unnecessary in this regulation and should be removed. Reporting of surface landfill
gas emissions is not required under SB 1383 and not under the regulatory authority
of CalRecycle.
2038 Boone, Arthur, Subject: Comments on SB 1383. Comments on the most recent draft regulations. Although it is unclear from the comment, the commenter is apparently referring to AB 341

Center for
Recycling Research,
Berkeley

| think there is no statutory authority to allow the removal of organics from mixed
waste materials (a/k/a "garbage") leading to compost or other beneficial uses to be
an acceptable practice under SB 1383.

The 2011 statute on this issue allowed for such practices to occur only if the the
results were "comparable to source separation." As the agency in control of this
statute, the burden falls on the California Department of RRR to determine that
such activities are in fact "comparable to source separation."

The agency has never done so and therefore the qualification which the legislature
made to the propriety of mixed waste processing being used for organics diversion
and recovery has been undone by the failure of the enforcing agency to take
investigative and conclusory steps towards knowledge through research, fact-
gathering, and other activities.

With adequate counsel we will bring this matter to the attention of the
Administrative Law tribunal which is responsible for the approval of these

(Chesboro, 2011) which has a requirement that commercial waste generators take at least one of
the following actions:

(1) Source separate recyclable materials from solid waste and subscribe to a basic level of
recycling service that includes collection, self-hauling, or other arrangements for the pickup of the
recyclable materials.

(2) Subscribe to a recycling service that may include mixed waste processing that yields diversion
results comparable to source separation.

The commenter is conflating the quantitative requirement of comparable waste diversion rates in
AB 341 with a qualitative value determination on the nature of waste that is diverted after
processing. The commenter appears to be suggesting that AB 341 puts requirements on the
cleanliness or quality of waste that is diverted from disposal through mixed waste processing. It is
clear from the language of AB 341 that this is not the case. The language speaks to “diversion
results,” meaning a quantitative determination on levels of diversion.
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regulations and, we hope, we will see that what you have allowed by regulations Regardless, there are existing requirements on land application of compostable material as well as
has been forsaken by a silent statutory base and your own inadequate homework. finished compost that limit the content of pathogens, physical contaminants and metals and thus
No doubt the garbage-as-usual industry will claim we are in error but the court can address the quality of diverted organic material anyway.
decide. It took the European Community 25 years to recognize that attempting to It is notable that AB 341 is silent regarding organic material. The statute that is more relevant is
remove organic (and thus compostable) materials from mixed wastes for conversion | AB 1826, which deals with business recycling of organic waste. AB 1826 contains no provisions
into compost was a useless science; it's a shame the waste haulers in California and | regarding “comparable to source separation” and instead simply has a provision in PRC Section
those who help keep them in business cannot recognize what the Europeans have 42649.81(b) giving businesses the option to “subscribe to an organic waste recycling service that
learned so we don't have to reinvent the wheel here. may include mixed waste processing that specifically recycles organic waste.”
2007 Braicovich, Alex, Section 18982. Definitions CalRecycle added a definition of ‘hauler route.” Section 18984.5 requires jurisdictions to minimize
CR&R Incorporated | (a) 31.5 “Hauler route” — We do not understand this language as it is overly vague. contamination of organic waste containers by either conducting route reviews or conducting
Please clarify. Does the proposed language include both commercial and residential | waste evaluation studies on each hauler route. The term “hauler route” is key to the jurisdiction’s
routes? Residential collection routes typically occur once per week per household compliance with these requirements because it describes where the jurisdiction should direct its
and commercial routes typically include picking up from a business multiple times contamination minimization efforts in order to increase detection of container contamination by
weekly. The frequency of collection should also be addressed meaning is CalRecycle | generators. What constitutes a “hauler route” is dependent upon the designated itinerary or
focusing on weekly collection or daily. geographical configuration of the jurisdiction’s waste collection system. For example, a
Suggested Change: Please clarify as we are not sure what you are trying to achieve. | jurisdiction’s collection system may consist of one continuous itinerary or series of stops that
services both commercial generators and residential generators for garbage, dry recyclables and
organics or the system could be divided into two or more itineraries or segments based on each
type of generator and/or material type collected. This section is necessary to maximize detection
of container contamination so that the jurisdiction’s education and outreach and/or enforcement
efforts can be targeted to the generators serviced along the affected routes, thereby reducing
contamination and increasing the recoverability of organic waste.
2008 Braicovich, Alex, Section 18993.1 Recovered Organic Waste Product Procurement Target Regarding pipeline injection, CalRecycle deleted this as an eligible procurement option in the most
CR&R Incorporated | (f)(2) The term pipeline injection has been struck and language now states recent regulatory draft in order to eliminate the potential for double-counting the same gas for
procurement includes: “Renewable gas used for fuel for transportation, electricity, different procurement targets. For example, the previous regulatory language made it possible for
or heating applications”. The proposed language appears to preclude the use of a jurisdiction(s) to count pipeline injected gas as well as the end use of that gas. The draft
pipeline injection for delivering renewable gas safely and efficiently. We are regulations do not preclude renewable gas facilities from injecting gas into the pipeline, but the
confident that this is not the case and that this newly proposed language was language has been streamlined to clarify that only the end use of that gas (transportation fuel,
designed to streamline the regulatory language. As you are aware, CR&R has made a | electricity, heating applications) will be counted towards a jurisdiction’s procurement target.
significant investment in green energy through the design and construction of our
state-of-the-art Anaerobic Digester. A critical component of this green and
sustainable process involves the use of pipeline injection in order to move the
Renewable Natural Gas that is created from our organics recycling program. This
RNG is then used to power our fleet of Alternative Fuel trucks. To provide clarity we
would like to the see the following language used:
Suggested Change: Renewable natural gas used for fuel for transportation,
electricity, or heating applications and does not preclude pipeline injection as a
means of distribution to achieve these uses.
2009 Braicovich, Alex, Section 18984.12 Waivers and Exemptions Granted by the Department CalRecycle revised Section 18984.12(a) regarding low-population waivers for areas that lack

CR&R Incorporated

We believe the standard from which to determine low population waiver is
inadequate. There are jurisdictions located in very remote and arid locations with

collection and processing infrastructure, specifically to include cities with disposal of less than
5,000 tons and total population of less than 7,500, and census tracts in unincorporated areas of a
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very low incomes, that produce relatively small amounts of organics (desert
communities) and are not in the proximity of markets or processing facilities. It will
be very costly in relative terms for these jurisdictions to fully comply with SB 1383
while contributing very little to the overall statewide goal.

Suggested Change: CalRecycle should increase the population standard to at least
1,000 residents per square mile for achieving a waiver and it should not be limited
to “unincorporated portions” of the County only. This waiver should be available to
both incorporated jurisdictions as well as unincorporated County areas.

county that have a population density of less than 75 people per square mile. Making these
changes results in an increase of 0.5% in the amount of organic waste disposal that is potentially
exempted. CalRecycle also added a new subsection (d) regarding waivers for specified high-
elevation areas where bears create problems with food waste collection containers.

CalRecycle initially proposed allowing waivers only for incorporated cities that disposed of less
than 5,000 tons of solid waste in 2014 and that had a total population of less than 5,000, and for
unincorporated areas of a county that had a population density of less than 50 people per square
mile. Under these provisions, if waivers were granted to all eligible entities, then the total amount
of organic waste disposal that would potentially be exempted would be 3.6% of total organic
waste disposal in the state.

Numerous stakeholders suggested revisions to this section to expand the number and type of
areas eligible for these waivers. In response, CalRecycle analyzed how allowing one or more of the
following to be eligible would impact organic waste disposal: 1) cities with disposal of less than
5,000 tons and total population of less than 7,500 or 10,000; 2) cities with disposal of less than
5,000 tons but with no population limit; 3) census tracts in unincorporated areas of a county that
have a higher range of population densities (e.g., 75, 100, 250 people per square mile); 4)
jurisdictions with populations > 5,000 people and that are low-income disadvantaged
communities with no organic processing facilities within 100 miles; 5) cities that are entirely
disadvantaged communities under CalEPA’s definitions (see
https://oehha.ca.gov/calenviroscreen/sb535 ); 6) areas with less than 50 people per square mile
but which are located within a census tract with greater than 50 people per square mile; and 7)
rural areas as defined under Section 14571(A) of the California Beverage Container Recycling and
Litter Reduction Act. As noted above, CalRecycle revised Section 18984.12(a) to include two of the
recommended alternatives. However, most of the other alternatives would result in much large
amounts of organic waste disposal being potentially exempted. For example, replacing the
existing rural waiver with one based on Section 14571(A) or increasing the census tract threshold
to 250 to 500 people per square mile would both result in much greater amounts of tons of
organic waste disposal being potentially exempted. CalRecycle also did not accept the proposed
alternative to only use the <5000 tons threshold because all of the affected jurisdictions have
organics processing facilities within 100 miles. CalRecycle also did not accept the proposed
revision to allow submittal of reasonable jurisdiction-proposed alternatives, because this is too
open-ended and it was not clear what the basis would be for evaluating the reasonableness of
such proposals. Absent clear objective standards the proposal is unworkable. Lastly, CalRecycle
did not accept the proposals to allow waivers for all disadvantaged communities, because many of
these communities are located in urban areas where collection and processing is readily available,
and this would exempt a substantial portion of the organic waste stream. The established
elevation allows flexibility for jurisdictions that face specific waste collection challenges while still
achieving the legislatively mandated goals. CalRecycle analyzed the amount of organic waste
exempted by all of the waivers in order to determine if the regulations could still achieve the
organic waste diversion and greenhouse gas reduction goals established in SB 1383. Allowing an
elevation waiver on case by case basis or for jurisdictions with a well-document history of animal
instruction is not quantifiable, therefore the Department cannot determine if this waiver would
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impede achieving the goals mandated by SB 1383. CalRecycle compared the map of jurisdictions
eligible for the elevation, low population, or rural waivers and found it to overlap considerably
with the Department of Fish and Wildlife’s black bear habitat map.
CalRecycle understands that bears and other wildlife do not adhere strictly to elevation
thresholds. CalRecycle, however, had to set an elevation threshold in order to quantify the
organic waste that would not be diverted from landfills with this waiver. Quantifying the amount
of waiver organic waste diversion was critical in order to determine if the waiver would impede
achieving SB 1383’s organic waste diversion and greenhouse gas reduction goals. Many census
tracts in the counties the comment identifies will be eligible for other exceptions granted by
CalRecycle. Additionally, the elevation waiver is limited in scope and jurisdictions that qualify for
this waiver will still be subject to other 1383 requirements, including procurement, edible food
recovery, and other types of organic waste collection. Allowing submittal of jurisdiction-proposed
alternatives is too open-ended and it is not clear what the basis would be for evaluating the
reasonableness of such proposals.
2010 Braicovich, Alex, Section 17409.5.4 Measuring Organic Waste Recovered from Source Separated CalRecycle staff has noted the comment. Section 18982(a)(46) defines what material is
CR&R Incorporated | Organic Waste Collection Stream. considered organic waste for the purpose of these requirements. The requirement to perform
(b) It is stated that the sampling shall be accomplished by investigating the waste measurements for each organic waste type defined in Section 18982(a)(46) is necessary to
stream, by each organic waste type. In previous versions of the regulations a accurately calculate how much “actual organic” waste is being recovered from each particular
request was made for CalRecycle to define the term “organic waste type”. It was not | organic waste stream. Although the goal is to divert organic waste from the landfill, the goals
addressed until just recently when a list of potential waste types in response to the | established by SB 1383 are to recover 50% of the organic waste by 2020 and 75% by 2025, which
implementation of AB 901 was released for public consumption. That list includes a | cannot be determined without accurately measuring organic waste recovery and organic waste
description of 26 organic and 20 paper types. It is simply not operationally possible | disposal.
nor practical to achieve the goals of this section while including the sorting of all In addition, Section 17409.5.9 allows the EA, with concurrence by the Department, to approve
these number of material types. alternatives to the measurement protocols described in these sections if the operator can ensure
Suggested Change: that the measurements will be as accurate.
CalRecycle needs to reevaluate this section and determine what information is
absolutely necessary for achieving their needs while keeping in mind practical
logistical and operational constraints. This proposed process is a very laborious and
costly endeavor and priority should include only that information absolutely
necessary to archive the program’s goals. It is simply impossible to expect a
processor to segregate organics waste into 46 different types of material. At the end
of the day the goal is to divert organics from the landfill, not create an
unmanageable sorting process that has no basis in practical operations.
2011 Braicovich, Alex, Section 18998.1 Requirement for Performance-Based Source Separated Collection Comment noted. CalRecycle disagrees that a change is necessary as jurisdictions are not required

CR&R Incorporated

Service

(1)(a)(b) The regulations have been amended to require a very complex and
unworkable methodology for determining the amount of organic material in the
gray container referencing section 18984.5. This newly proposed requirement is
very disappointing as it is contrary to the purpose of this section and to the original
genesis of this section as discussed with Cal Recycle staff. In fact, language in this
section states that the intent of the article is to provide streamlined requirements as
a compliance incentive for those jurisdictions that implement a collection service

to pursue this compliance option. The methodology is modeled from existing waste sampling
requirements in practice in California; however, a jurisdiction could opt to implement a service
under Article 3 instead and meet its contamination monitoring requirements through the
performance of route reviews instead of using the waste sampling methodology.
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designed to achieve high-efficiency performance in recovery of organic waste. By
adding this new sampling requirement (quarterly for the gray can and at least twice
per year for the blue and green cans) it significantly impacts the original intent of
the performance based source separated collection service.
Suggested Change:
Strike out subsections (a)(3) (A&B). Jurisdictions must still perform gray container
waste evaluations as required in Sections 18984.5 and 17409.5.7.

2012 Braicovich, Alex, Section 18984.5. Container Contamination Minimization Comment noted. The comment does not recommend or request a specific change to the

CR&R Incorporated | (a) (1) Originally all jurisdictions were provided an option for achieving compliance | regulatory text. Comment noted. CalRecycle disagrees that route reviews are appropriate for

with this section by either performing route reviews or undertaking complex waste | performance-based source separated collection services. The requirement for jurisdictions
evaluations. This recent version of the SB 1383 regulations no longer allows for providing these services to perform waste evaluation studies section is necessary to ensure that a
potential high-performance jurisdictions to choose the streamlined approach of substantial amount of organic waste is not incidentally or intentionally disposed of in the gray
performing route reviews but are mandated to perform complex waste evaluations | container. Twenty five percent was established as a threshold to mirror the 75% intent and the
described in subsection (c). This newly proposed complex approach is inconsistent threshold established in statute.
with Article 17 that states that the evaluation must be made of only the gray Absent this requirement, a jurisdiction would only be implementing a performance-based source
container. Subsection (c) of this section, also states that waste evaluations must be | separated organic waste collection system and generating 100 tons of organic waste would only
made of all three containers. As mentioned earlier, meeting the compliance need to send the material collected in the green container to a facility that can recover 75 percent
requirements of this section are not possible nor practical. Please see below for a of the material in the green container. If the jurisdiction only collects 50 tons of organic waste in
more detailed discussion of why this is not achievable. the green container and sends it to a facility that recovers 75 percent of that material, up to 50
Suggested Change: tons could be sent directly to disposal in the gray container. Removing this section would
Delete the newly proposed language contained in Sections 18984.5 (a)(1) and (c) compromise the state’s ability to achieve the organic waste reduction targets.
referring to jurisdictions that want to implement a performance-based system must | Further, jurisdictions implementing a performance-based source separated organic waste
perform detailed waste composition studies. By striking this section performance- collection system, are not subject to the strict education and outreach requirements prescribed in
based jurisdictions would be treated consistently with other jurisdictions and have a | Article 4. This exemption is premised on the jurisdiction’s existing education programs being
choice of the type of evaluation to be completed. sufficient to meet or exceed the state’s minimum standards. The organic waste threshold
Gray container evaluations will still be performed through route reviews as well as measured in the gray container is a key indicator of efficacy.
in Section 17409.5.7 - Gray Container Waste Evaluations. Additionally, striking the
newly proposed language would eliminate evaluating the blue and green containers
which is also inconsistent with the requirements of Article 17.

2013 Braicovich, Alex, Performing a Detailed Waste Composition Based Upon Proposed SB 1383 Comment noted. The Performance-Based Source-Separated Organic Waste Collection Service

CR&R Incorporated

Regulations.

The following is an example of an application of the container contamination
minimization through waste evaluations as required per Section 18984.5 (c)(1)E. For
this example, we have selected one of our communities that includes a population
of +/-100,000. In that city there are about 36,000 single family and duplex housing
units. In this example we are only evaluating the gray container waste and only in
the residential sector. Keep in mind there will be 20 — 30 jurisdictions desiring to be
considered high-performance and having to go through this process at the same
facility. It is stated that the waste composition study shall include a minimum
number of samples from all hauler routes included in the study. Additionally, there
are four unique tiers to determine the number of samples to be taken from each

provisions in Article 17 are optional requirements and a jurisdiction does not have to choose this
regulatory pathway.
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route. While the first tier would apply (less than 1,500 in a route) to most likely all
cities, the other tiers are mostly irrelevant.

A typical route is going to take place in a workday that consist of 480 minutes or 8
hours. This includes drive time from the transfer station to the beginning of the
route and back to the station after the last generator is serviced. 1500 houses
served in 480 minutes would be approximately 3 homes per minutes or 20 seconds
each home (a very efficient route performance). A route of 7,000 generators or
more means that the trucks would provide a rate of collection from generators of 15
per minute or one every 4 seconds which is not feasible. Cleary this section needs to
be adjusted to a more realistic operational setting.

For this particular jurisdiction there are approximately 30 residential routes (1200
generators per route). According to subsection (E) the waste composition study shall
include at least 25 samples per route. It is impractical to take samples while on
route (as there is no means to do so) so it is assumed the 25 samples would be
taken upon each route completion. It is also assumed that the size of each of the 25
samples required will be 200 pounds as that is the only weight that seems to be
referred to in the regulations. To achieve a reasonable characterization of the
jurisdictions waste stream 6 routes completed per day would be sampled, equating
to about 15 tons or 150 cubic yards of material that would be placed on a sorting
floor. From this 15 tons or 150 cubic yards of material, 200-pound samples from
various areas of the pile would then be taken.

Performing this activity, representing just one container type from only one city
would take up a significant amount of floor space and this does not include waste
from the commercial sector or the other two material container types. Additionally,
it is expected that 20-30 jurisdictions would be going through the same process. The
amount of floor space, logistics for this size of an operation and resources needed to
complete this task would be overwhelming in performing the requirements of the
section of the regulations. It should also be noted that existing facilities were simply
not designed to account for the number of audits and sampling requirements
included in these regulations. There is simply not enough floor space to conduct the
amount and number of sampling requirements in a safe and efficient manner.
Safety will be compromised if we require personnel to be on the ground next to
heavy equipment and other rolling stock while performing the multitude of audits
and sampling requirements required in these current regulations.

It is very apparent that the newly proposed process described in the proposed
regulations for high efficiency jurisdictions would be extremely complicated and
costly which is contrary to the intent of Article 17. In addition it is simply not
feasible given current routing and other operational realities.

2014

Cable, Justine, N/A

| currently live Montara, CA and it does not offer curbside compost pickup and there
is a lot of resistance to bring it in. In order to bring this service, we have to work
through the Montara Water and Sanitation District (MWSD). | have a question
about AB 1383, section 42652.5 (inline below). If penalties are assessed against the

For violations by a jurisdiction, fines would be assessed by CalRecycle. For violations by a
generator, fines would be assessed by the jurisdiction. The grounds for violations are separate for
jurisdictions and generators so if a fine is assessed on a jurisdiction, the jurisdiction would not
have grounds to cite a generator for the same violation.
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MWSD for non-compliance, do they then have the right to collect those penalty
charges from the residents of the districts they manage?

42652.5. (a) The department, in consultation with the State Air Resources Board,
shall adopt regulations to achieve the organic waste reduction goals for 2020 and
2025 established in Section 39730.6 of the Health and Safety Code. The regulations
shall comply with all of the following:

(1) May require local jurisdictions to impose requirements on generators or other
relevant entities within their jurisdiction and may authorize local jurisdictions to
impose penalties on generators for noncompliance.

(2) Shall include requirements intended to meet the goal that not less than 20
percent of edible food that is currently disposed of is recovered for human
consumption by 2025.

(3) Shall not establish a numeric organic waste disposal limit for individual landfills.
(4) May include different levels of requirements for local jurisdictions and phased
timelines based upon their progress in meeting the organic waste reduction goals
for 2020 and 2025 established in Section 39730.6 of the Health and Safety Code.
The department shall base its determination of progress on relevant factors,
including, but not limited to, reviews conducted pursuant to Section 41825, the
amount of organic waste disposed compared to the 2014 level, per capita disposal
rates, the review required by Section 42653, and other relevant information
provided by a jurisdiction.

(5) May include penalties to be imposed by the department for noncompliance. If
penalties are included, they shall not exceed the amount authorized pursuant to
Section 41850.

(6) Shall take effect on or after January 1, 2022, except the imposition of penalties
pursuant to paragraph (1) shall not take effect until two years after the effective
date of the regulations.

(b) A local jurisdiction may charge and collect fees to recover the local jurisdiction’s
costs incurred in complying with the regulations adopted pursuant to this section.
http://leginfo.legislature.ca.gov/faces/billTextClient.xhtmI?bill_id=201520160SB138
3

2076

Carmichael, Tim,
Southern California
Gas Company

SoCalGas fully supports a plan that will reduce greenhouse gas (GHG) emissions
from the California economy, recognizing that some sectors will be net carbon sinks
as others will be net sources. Because we do not know how we will meet California’s
mid-century GHG goals, the State must maintain optionality and flexibility. This
balanced energy approach is consistent with the Energy Futures Initiative’s study
developed by Dr. Moniz, former Secretary of Energy under the Obama
Administration, titled, “Optionality, Flexibility & Innovation: Pathways for Deep
Decarbonization in California,” which analyzes the ways California can meet its 2030
and 2050 low-carbon energy goals.1 (1 Energy Futures Initiative. “Optionality,
Flexibility, & Innovation. Pathways for Deep Decarbonization in California. 2019.

It is not the intent of the proposed regulatory text to exclude the end uses mentioned in the
comment, such as residential cooking, energy storage, and renewable hydrogen production for
electricity, since these uses serve the same end use function as those in the proposed language. In
these cases, a jurisdiction may default to an existing conversion factor for purposes of meeting
their procurement target. For example, cooking may default to “heating applications”, while
energy storage and renewable hydrogen may default to “electricity” for the purposes of
establishing a conversion factor. To specify and develop conversion factors for every potential end
use of renewable gas would be overly burdensome, unnecessary, and would not be transparent to
all stakeholders. CalRecycle worked closely with the Air Resources Board to determine the
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Available at https://energyfuturesinitiatine.org/) The report emphasizes that there eligibility of the recovered organic waste products in the current regulatory proposal using
is no “silver bullet,” all energy infrastructure should be utilized, and renewable gas is | publicly available pathways and conversion factors.
needed in California’s long-term plan to achieve mid-century goals.
With this in mind, SoCalGas urges CalRecycle to expand the allowable end uses of
renewable gas to provide as many beneficial alternatives for diverted organic waste
as possible. This is especially important because each jurisdiction’s needs and
infrastructure access are different. With the proposed changes below, SoCalGas
supports the adoption of the Organic Waste Reduction Regulations at it will ensure
that organics diversion meets the requirements of SB 1383, maximizes GHG
emissions reduction co-benefits, and maintains flexibility so that implementation
will be efficient and cost-effective.
2077 Carmichael, Tim, By adding these provisions, the regulations will give local jurisdictions maximum Regarding pipeline injection, CalRecycle deleted this as an eligible procurement option in the most
Southern California | flexibility to determine the highest and best end use of biogas from diverted organic | recent regulatory draft in order to eliminate the potential for double-counting the same gas for
Gas Company waste based on their energy needs and proximity to energy infrastructure (e.g., different procurement targets. For example, the previous regulatory language made it possible for
transmission lines, pipelines, vehicle fueling infrastructure, etc.). The final a jurisdiction(s) to count pipeline injected gas as well as the end use of that gas. The draft
regulations should not exclude beneficial end uses of renewable gas, which are regulations do not preclude renewable gas facilities from injecting gas into the pipeline, but the
much broader in use than electric generation, space and water heating, and language has been streamlined to clarify that only the end use of that gas (transportation fuel,
transportation use. electricity, heating applications) will be counted towards a jurisdiction’s procurement target.
2061 Cason, Kyle, The City of Whittier would like to express our appreciation to the California Comment noted. The Legislature mandated ambitious organic waste diversion targets in SB 1383
Whittier Department of Resources Recycling and Recovery (CalRecycle) for providing the on a short timeline and the Department acknowledges that infrastructure to handle the diversion
opportunity to comment on the October 2019 proposed regulation text of this material is key to achieving those legislative mandates. The Department has included
implementing SB 1383 Short-Lived Climate Pollutants (SLCP). The City’s primary provisions in the proposed regulations allowing for delayed enforcement in cases where
concern regarding the new regulations is the cost of implementation to the City, extenuating circumstances beyond the control of a jurisdiction, such as deficiencies in organic
residents and businesses. waste recycling infrastructure or delays in obtaining discretionary permits or governmental
The Third Formal Draft of the proposed regulations continues to impose excessive approvals, make compliance with the regulations impracticable. The Legislature in SB 1383
responsibilities including programmatic and penalty requirements on local furthermore authorizes local jurisdictions to charge and collect fees to offset the cost of
jurisdictions compared to other regulated entities, including state agencies, public complying with the proposed regulations. Regarding environmental issues regarding expected
and private colleges and universities, and school districts. In requiring cities to infrastructure expansion, those issues were addressed in the Environmental Impact Report that
impose steep civilpenalties of up to $500 per offense on residents and businesses was prepared and certified by the Department for this rulemaking, and was subject to public
for non-compliance with each requirement of the regulations, CaiRecycle will have comment, pursuant to the requirements of the California Environmental Quality Act (CEQA).
added a time-consuming burden to our already stretched thin Code Enforcement CalRecycle acknowledges that the proposed regulations will require regulated entities to invest in
division, with no funding for additional staffing. actions and programs that will reduce pollution and protect the environment. The timelines were
established in the statute and the regulations are necessarily designed to impose requirements in
a manner that is in alighnment with the ambitious statutory timelines. The legislation did not
provide a dedicated source of state funding to fund compliance with the regulations but did
provide a specific allowance for local jurisdictions to charge fees to offset their costs of complying.
2062 Cason, Kyle, Previously adopted commercial and commercial organics recycling regulations (AB The legislature amended SB 1383 to strip the requirement that CalRecycle use the "Good Faith

Whittier

341 and AB 1826), required jurisdictions to provide education, outreach, reporting
and make a “good faith effort” in implementing the programs. The proposed
regulations to implement SB 1383 go further in placing costly responsibilities on

Effort" requirement of AB 939 (Sher, Chapter 1095, Statutes of 1989) for enforcement for SB
1383. SB 1383 requires a more prescriptive approach and state minimum standards; jurisdictions
must demonstrate compliance with each prescriptive standard. CalRecycle does exercise its
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jurisdictions. If jurisdictions are not fulfilling their responsibilities they will be put on | enforcement discretion to allow consideration of "substantial efforts" made by the jurisdiction
a work plan and require the City to demonstrate adequate staff and budget and the placement on a "Corrective Action Plan" (CAP). This effectively allows CalRecycle to
resources for implementing the program and enforcement. If jurisdictions continue | consider efforts made by a jurisdiction, while not absolving them of responsibility. This structure
to fail in fulfilling one or more of its many responsibilities significant civil penalties allows CalRecycle to focus on compliance first and dedicate enforcement efforts to egregious
will be assessed. We believe precluding considering “good faith effort” is in conflict | offenders. The 75 percent organic waste diversion target in 2025 will not be reachable with the
with existing state statute, section 42652.5 (a)(4) of the PRC, in particular. longer compliance process under the Good Faith Effort standard. Implementation of the
prescriptive regulatory requirements of the regulation are designed to achieve the organic waste
reduction targets, which is consistent with the explicit statutory direction
2063 Cason, Kyle, The local infrastructure does not currently exist to recycle the amounts for organics | CalRecycle disagrees with the characterization of procurement requirements as an unfunded
Whittier that will be diverted from landfills meaning the material will need to be transported | mandate.
at great distance at an increased cost. The cost to recycle organics is much higher First, the Legislature, in SB 1383, explicitly authorized local jurisdictions to charge and collect fees
than landfilling the material and the cost will have to be paid by businesses and to recover its costs incurred in complying with the regulations (Pub. Res. Code § 42652.5(b)). In
residents who already have fee/regulation fatigue. We request that CalRecycle addition, Section 7 of the bill states that, “No reimbursement is required by this act pursuant to
recognize and mitigate the fact that this unfunded mandate will (financially) greatly | Section 6 of Article XIII B of the California Constitution because a local agency or school district
affect residents, businesses and other stakeholders at the local level. The has the authority to levy service charges, fees, or assessments sufficient to pay for the program or
requirement of local jurisdictions to enforce requirements on generators and level of service mandated by this act, within the meaning of Section 17556 of the Government
impose penalties for noncompliance puts jurisdictions in the position of responding | Code.” Such a fee authorization, and costs being recoverable from sources other than taxes,
to complaints and defending regulations that the jurisdiction would not have overcomes any requirement for state subvention of funds for reimbursement for a state mandate
otherwise adopted. There is also a concern that if the cost for organics recycling is (see Gov. Code § 17556, County of Fresno v. State of California, 53 Cal.3d 482 (1991)).
spread among all customers to make it affordable, it may be a Proposition 218 Second, local jurisdictions have discretion to design legitimate regulatory fees that charge, collect,
violation. and use funds in a manner that meets the exceptions to the definition of a “tax” under Cal. Const.
Art. XIll C, Section 1 (e). There are no provisions in the SB 1383 regulations that limit that
discretion. As such, it is overbroad and speculative to describe “any fees” that may in the future
be imposed by the numerous local jurisdictions in California as “likely” to be treated as taxes. If a
fee were to be challenged, the determination would be highly dependent on the particulars of
how a local charge is purposed, collected and used. CalRecycle is not aware of any facts indicating
that local jurisdictions are outright prevented from designing valid regulatory fees consistent with
Prop. 26 and Prop. 218 to offset the costs of complying with SB 1383.
According to the October 1, 2018 decision in Paradise Irrigation Dist. v. Commission on State
Mandates, a statutory authorization to levy fees, such as that provided in SB 1383, is the relevant
and dispositive factor in overcoming claims of subvention for a state mandate. This is true
whether or not a local fee is subject to, or defeated by, a majority protest procedure. The court
found the protest procedure to be a practical consideration for a local government as opposed to
a legal factor in determining a requirement for subvention for a state mandate.
Finally, it should be recognized that the procurement requirements are designed to apply to
existing needs for a jurisdiction, such as for paper products, compost and mulch, and fuel for
transport, heating and electricity, and require jurisdictions to instead purchase that material in a
form derived from recovered organic waste. Thus, it is not designed to mandate new purchases
but instead to make existing needs purchased from an alternate source.
2064 Cason, Kyle, The City of Whittier respectfully request CalRecycle to consider these concerns Comment noted. CalRecycle appreciates acknowledgement of changes that were addressed. For

Whittier

while finalizing regulations by revising the proposed regulations to be less
prescriptive, more flexible, and less punitive.

changes that were not addressed please refer to the appropriate comment number responding to
the original comment from the second comment period.
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2111

Chinnakotla,
Ramana, Sunnyvale

Thank you for this opportunity to comment on the third formal draft of the
proposed regulations for implementing Senate Bill 1383. The City of Sunnyvale
supported the passage of SB 1383 and is fully engaged in providing organics
diversion services to its residents and businesses and institutional customers such as
schools and government offices. The City supports the organics diversion goals
expressed in SB 1383 and is presently diverting from disposal more than 8,000 tons
per year of food scraps alone.

Comment noted. CalRecycle appreciates acknowledgement of changes that were addressed. For
changes that were not addressed please refer to the appropriate comment number responding to
the original comment from the second comment period.

2112

Chinnakotla,
Ramana, Sunnyvale

We appreciate the careful attention paid by CalRecycle staff to the comments and
concerns in the City’s letters on the first two formal drafts. It is evident from the
changes in the third draft that staff has heard and responded to some of the
concerns expressed by the City and others regarding the June 2019 draft of these
regulations. In many ways, this draft has been changed to make the regulations
more reasonable and more likely to produce positive results.

However, some of the changes have only partially addressed the problem they were
intended to solve and in other cases the original concerns have been replaced with
new language that creates new, significant concerns. Our most high-level concerns
about the new wording are noted in detail below. We have many other issues and
concerns that are noted in the comments being provided in a separate letter from
the SWANA California Chapters Legislative Task Force.

Comment noted. This particular comment does not have specific changes noted.

2113

Chinnakotla,
Ramana, Sunnyvale

The City reiterates that the proposed per capita procurement requirements of 0.08
tons per resident per year, would force the City to procure amounts of recovered
organic waste products that are an order of magnitude larger than what we
currently use and is unrealistic and impossible to comply with. The huge gap
between the procurement requirement and the City’s actual consumption needs for
organics-derived materials indicates that the assumptions used for calculating
imposed procurement quantities must be revisited.

The procurement requirements are designed to build markets for recovered organic waste
products, which is an essential component of achieving the highly ambitious organic waste
diversion targets mandated by SB 1383. CalRecycle developed an open and transparent method
to calculate the procurement target that is necessary to help meet the highly ambitious diversion
targets set forth by the Legislature.

Regarding the proposal to base the procurement target methodology on “actual need” CalRecycle
disagrees. The comments submitted on this lack specific language for quantifying such an
approach. Even if the commenter recommended a quantifiable way to determine “actual need”,
California has over 400 diverse jurisdictions and it would be overly burdensome to account for
each jurisdiction’s “actual need” and to develop a procurement target and enforcement policy for
each one.

CalRecycle recognizes that, in some extraordinary cases, the procurement target may exceed a
jurisdiction’s need for recovered organic waste products. Section 18993.1(j) provides jurisdictions
with a method to lower the procurement target to ensure that a jurisdiction does not procure
more recovered organic waste products than it can use. If, as mentioned in the comment, the city
has limited need for compost, mulch, or fuel, the city may procure electricity or heating
applications derived from renewable gas. If the city is capable of reducing or eliminating its use of
fossil gas entirely, it could correspondingly reduce or eliminate its procurement obligation under
the regulation. This provision was added to ensure jurisdictions are not required to procure more
material than they can actually use, and to ensure that the requirements do not conflict with
other environmental goals to reduce the carbon intensity of products and activities cities procure
material for use.
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2114 Chinnakotla, Table 1 below demonstrates that the City’s combined procurement of compost, The procurement requirements are designed to build markets for recovered organic waste

Ramana, mulch, renewable gas/energy is almost one-fourth of the procurement target and is | products, which is an essential component of achieving the highly ambitious organic waste

Sunnyvale; Zetz, clearly short of the mandated amount. Sunnyvale Total Population considered for diversion targets mandated by SB 1383. CalRecycle developed an open and transparent method

Eric, SWANA calculation purposes is 155,567. Based on the proposed procurement factor of 0.08, | to calculate the procurement target that is necessary to help meet the highly ambitious diversion

City’s TOTAL Procurement TARGET of Organic Tons Equivalent will be 12,445.36 targets set forth by the Legislature.

tons/year. The Table below shows that the City’s total procurement is only 26 CalRecycle recognizes that, in some extraordinary cases, the procurement target may exceed a

percent of the required tonnage. jurisdiction’s need for recovered organic waste products. Section 18993.1(j) provides jurisdictions

(See Table in Chinnakotla 2011-2021) with a method to lower the procurement target to ensure that a jurisdiction does not procure

As shown in the table above, the City of Sunnyvale, a leader in sustainability and more recovered organic waste products than it can use. If, as mentioned in the comment, the city

climate issues, can barely make it to 26 percent or % of the 0.08/capita requirement. | has limited need for compost, mulch, or fuel, the city may procure electricity or heating

Therefore, the City proposes to consider a procurement factor of 0.02 (1/4 of 0.08) | applications derived from renewable gas. If the city is capable of reducing or eliminating its use of

tons of organic waste per California resident per year, effective from January 1, fossil gas entirely, it could correspondingly reduce or eliminate its procurement obligation under

2022, which CalRecycle shall recalculate after five years for each jurisdiction. the regulation. This provision was added to ensure jurisdictions are not required to procure more

Proposed 0.02 per capita procurement requirement will be a more realist and material than they can actually use, and to ensure that the requirements do not conflict with

achievable goal. other environmental goals to reduce the carbon intensity of products and activities cities procure
material for use. Regarding geographic space constraints for compost application, See also
response

2115 Chinnakotla, Additionally, the methodology to achieve 0.08/capita procurement requirement and | Please refer to the Final Statement of Reasons for Section 18993.1 which includes text explaining

Ramana, the assumed link between local government’s 13 percent share of GPD and local the purpose and necessity of the provisions of the final regulation including the per capita

Sunnyvale; Zetz, government’s ability to absorb organics-derived products seems faulty and needs procurement target.

Eric, SWANA more thought. The per capita procurement target increase from 0.07 to 0.08 is based on higher than estimated
disposal data recently obtained from CalRecycle’s Disposal Reporting System (DRS). The
corresponding increase in diversion impacted the per capita procurement target. For reference,
the initial per capita procurement target was based on an estimated 21,000,000 tons of organics
diversion by 2025. The new DRS data increased the organics diversion estimate to 25,043,272
tons. That number is multiplied by 13% (government GDP), and divided by CA population
estimated in 2025 (42,066,880); result is 0.08.

2116 Chinnakotla, Furthermore, the fuel options proposed conflict with the City’s Climate Action Plan, | Section 18993.1(j) provides that if a jurisdiction reduces its consumption of gas for heating,

Ramana, Sunnyvale | which envisions electrification of transportation vehicles as part of our move to electricity, or vehicle fuel to zero, then they would not have a procurement obligation under the

reduce carbon emissions. regulations. In the event the jurisdiction still procures gas, then the intent of the procurement
requirements is to have that gas, or a portion thereof, be renewable which contributes to the
state’s climate goals by reducing organic waste. Regarding electric vehicles, the proposed
regulatory text recognizes the eligibility of electricity derived from renewable gas. The draft
regulatory proposal also does not mandate that jurisdictions procure renewable gas. A jurisdiction
also has the option to procure compost or mulch.
2117 Chinnakotla, Thank you for revising the performance-based compliance option. The proposed Comment noted. The gray container waste evaluations are not only indicative of the amount of

Ramana, Sunnyvale

revisions are a good start, but some additional wording changes are needed to make
the performance-based option viable. One of the biggest problem is that
measurement of the organics content of the “gray container waste” as collected,
does not account for organics sorted from the gray container by post-collection
processing.

organic waste that continues to be disposed in jurisdictions that are implementing a performance-
based source separated organic waste collection service, which is an important metric for
ensuring the state achieves the statewide targets. The requirements also reflect that jurisdictions
implementing these services are not required to comply with enforcement and education and
outreach requirements included in other portions of the chapter. The gray container waste
evaluations are a way of demonstrating performance that is equivalent to or greater than the
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minimum requirements jurisdictions would otherwise be subject to. Further, after material is
recovered from a gray container waste stream, it cannot be accurately associated with the
jurisdiction of origin, and even if it could, such a measurement would be used to quantify a
jurisdiction-specific diversion target. As noted in several comments, jurisdiction-specific diversion
requirements are precluded by statute.

2118

Chinnakotla,
Ramana, Sunnyvale

The City suggests the Section 18998.1. (a)(1) requirement to provide 3-container
service to 90 percent of the commercial businesses should be reconsidered. The City
has a wide range of commercial establishments (small to large sized) with varying
generation rates. Therefore, the City requests that the 3-container service
requirement should be based on 90 percent of total tonnage generated from all
commercial businesses combined.

Comment noted. CalRecycle acknowledges that some sectors may be more difficult to meet the
service requirements than others. The standards were established to ensure that the state can
achieve the organic waste reduction targets. Requirements related to providing organic waste
collection services are not a new requirement. Jurisdictions are already required by law to offer
organic waste collection services to the commercial sector. Additionally, the Article 17 service
requirements are specifically designed to apply to an entire jurisdiction. Piecemealing where
Article 17 services are provided would unnecessarily complicate enforcement and oversight for
the department as well as jurisdictions. Comment noted. The tons generated by commercial
generators can vary from year to year and from day to day. Although the total number of
businesses is knowable, the waste each business will generate in a given day is not. It is unclear
how a jurisdiction could comply with a requirement to provide service to 90 percent of the tons
generated, when the tons are still yet to be generated. This alternative would require jurisdictions
to constantly evaluate waste generation on a daily basis to ensure they actually capture 90
percent of the commercial tons generated, which would be unnecessarily burdensome.
CalRecycle agrees that jurisdictions should prioritize generators which is why this article allows
jurisdictions to forego providing service to 10 percent of their commercial generators.

2119

Chinnakotla,
Ramana, Sunnyvale

The City reiterates it’s concern that measurement of the organics content of the
“gray container waste” as collected does not account for organics sorted from the
gray container by post-collection processing. A methodology that’s a combination of
front end source-separated organics and post-collection recovery of organics before
disposal is the best way (perhaps the only way) to achieve 75% diversion

Comment noted. The gray container waste evaluations are not only indicative of the amount of
organic waste that continues to be disposed in jurisdictions that are implementing a performance-
based source separated organic waste collection service, which is an important metric for
ensuring the state achieves the statewide targets. The requirements also reflect that jurisdictions
implementing these services are not required to comply with enforcement and education and
outreach requirements included in other portions of the chapter. The gray container waste
evaluations are a way of demonstrating performance that is equivalent to or greater than the
minimum requirements jurisdictions would otherwise be subject to. Further, after material is
recovered from a gray container waste stream, it cannot be accurately associated with the
jurisdiction of origin, and even if it could, such a measurement would be used to quantify a
jurisdiction-specific diversion target. As noted in several comments, jurisdiction-specific diversion
requirements are precluded by statute.

2120

Chinnakotla,
Ramana, Sunnyvale

Additionally, we request that instead of imposing the 75 percent diversion mandate
from January 1, 2022, a two-phase compliance schedule should be considered,
which would allow facilities to come into compliance in a phased approach which is
more realist:

> Between January 1, 2022 - December 31, 2024: No more than 50 percent of
the organic waste collected in the jurisdiction is disposed in a landfill.

> After January 1, 2025: No more than 25 percent of the organic waste
collected in the jurisdiction is disposed in a landfill.

Comment noted. The definition of designated source separated organic waste facility phases in
the requirements as proposed in the comment. Several commenters proposing this approach
appear to assume that the recovery efficiency target is an overall jurisdiction diversion target. It is
not. See response to General Comment 62, also see Specific Purpose and Necessity as presented
in the ISOR and FSOR for Article 2 and Article 3. The provisions related to compost operations and
facilities were amended to phase in the organic disposal levels from 20 percent in 2022 to 10
percent in 2024.

The definition of “designated source separated organic waste recycling facility” in Section
18982(a)(14.5) includes cross-references that make it clear that a facility that is seeking to qualify
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as a designated source separated organic waste recovery facility can rely upon the sampling and
measurement and reporting requirements that are included in Sections 17409.5.8 and 18815.5.
Facilities are not required to qualify as designated source separated organic waste facilities. They
may demonstrate that they meet the standards through the applicable reporting requirements.
The emphasis of the requirements in Article 17 rest with jurisdictions who may only use a facility
that has demonstrated that it meets the designated source separation organic waste facility
standards.
2121 Chinnakotla, Furthermore, the percentage of organic waste present in the gray container Comment noted. The proposed change is vague and does not include any objective standards that
Ramana, Sunnyvale | collection stream collected and the percentage of organic waste disposed in a would be applied to the methodology. This could result in uneven application whereby one entity
landfill shall be determined by a measurement methodology submitted by the is subject to a different set of regulatory standards than another. The standard established in the
jurisdiction to the department for approval no less than 180 days prior to the start regulation is objective, measurable and applies equally to all entities subject to the regulation.
of the performance-based collection system
5089 Clark, M., Los The Third Formal Draft of the proposed regulations imposes inordinately excessive Comment noted. It is unclear from the comment how the commenter believes requirements

Angeles County
Solid Waste
Management
Committee/
Integrated Waste
Management Task
Force

responsibilities on local jurisdictions compared to other regulated entities, which
are not consistent with existing state statute.

The Task Force recognizes the significant responsibility CalRecycle has under State
law to achieve the Statewide 75 percent “recycling” goal by 2020, reduce organic
waste landfill disposal by 75 percent by 2025, support the Air Resources Board in
reducing climate pollutants, and the limited time granted by the State Legislature to
achieve these goals. However, while the Task Force strongly supports efforts to
reduce climate pollutants, the Task Force is very concerned about the approach that
CalRecycle has selected, which places a tremendous burden and responsibility on
counties and cities (more than any other stakeholder group, including, but not
limited to, state agencies, public and private colleges and universities, school
districts, local education agencies and non-local entities as defined in Article 1,
Section 18982 (a) (40) and (42), respectively, etc., [emphasis added]), while relying
on extremely prescriptive requirements, and excessive inspection and monitory
reporting, while requiring counties and cities to impose steep penalties on residents
and businesses.

The Task Force believes that the Third Formal Draft of the proposed regulations
stipulates a number of mandates that are inconsistent with the provisions of the
Article Xl of the California Constitution in regard to general law and charter cities
and counties as well as provisions of the California Public Resources Code (PRC),
Subdivision 40059 (a) which, in part, states, “each county, city, district, or other
local governmental agency may determine all the following:

Aspects of solid waste handling which are of local concern, including, but not limited
to, frequency of collection, means of collection and transportation, level of services,
charges and fees, and nature, location, and extent of providing solid waste handling
services.” (emphasis added)

(as an example, see provisions of Articles 3, 14, and 15 through 17 of the mandates
stipulated by the Third Formal Draft of the proposed regulations.)

should be redistributed. CalRecycle finds that the proposed regulatory requirements are designed
to meet the organic waste diversion mandates in SB 1383.

Regarding Public Resources Code Section 40059, there are two phrases that must be taken into
account in its application to SB 1383.

First, Public Resources Code Section 40059 applies to aspects of solid waste handling “which are
of local concern.” The organic waste diversion mandates in SB 1383 are of statewide application
and statewide concern. As described in other responses to comments, CalRecycle was granted
broad statutory authority by the Legislature to create rules designed to implement these
statewide mandates and ensure the statutory organic waste diversion requirements are met. To
the extent there are provisions in the rulemaking that touch on aspects of local solid waste
handling, these are regarding matters of statewide concern that have been determined by
CalRecycle to be necessary to achieve the goals of SB 1383.

Second, Public Resources Code Section 40059 contains the introductory phrase, “Notwithstanding
any other provision of law, each county, city, district, or other local governmental agency may
determine...aspects of solid waste handling which are of local concern...” This phrase
contemplates that other laws exist that may affect local solid waste handling and that the mere
existence of those laws does not automatically preempt local governments from regulating the
enumerated subject areas. It was designed to make clear that the state was not preempting the
entire field of solid waste handling and that local jurisdictions were still allowed to regulate in
certain areas.

As such, Public Resources Code 40059 is not a limitation on CalRecycle from regulating aspects of
solid waste handling to the extent they are of statewide concern.
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State law, Section 40001 (a) of the Public Resources Code (PRC), declares that “the
responsibility for solid waste management is a shared responsibility between the
state and local governments (emphasis added).” Furthermore, SB 1383 recognizes
the shared responsibility “the waste sector, state government, and local
governments” have in achieving the organic waste landfill disposal reduction goals
for 2020 and 2025, and thus requires CalRecycle to analyze the progress made by
the three sectors, in that order, including “commitment of state funding”, in
achieving the said goals {PRC Section 42653 (a)} (emphasis added). However, under
the Third Formal Draft of the proposed regulations, the responsibility weighs much
more heavily on counties and cities, including programmatic and penalty
requirements, than on state agencies, school districts, and special districts, local
education agencies, and non-local entities (as an example, see provisions of Articles
14 and 15 of the proposed regulations).

The Task Force strongly recommends that the Office of Administrative Law (OAL)
consider the lack of consistency, as defined by Government Code 11349(d),
between the proposed regulations and PRC 40059 when considering the regulations
pursuant to Government Code 11349.1. Before approval, the proposed regulations
must be revised to be consistent with the provisions of the California Constitution
and the California Law to provide for a more equitable distribution of the
responsibility for achieving the disposal reduction goals among all sectors, including
industry, state government, school districts, public and private colleges and
universities, and other non-local entities and local education agencies, etc.

5090

Clark, M., Los
Angeles County
Solid Waste
Management
Committee/
Integrated Waste
Management Task
Force

The Third Formal Draft exceeds its statutory authority by requiring jurisdictions to
impose mandatory monetary penalties on residents and businesses.

SB 1383 does not provide CalRecycle with the authority to require local jurisdictions
such as counties and cities to impose civil (monetary) penalties on residential or
commercial organic waste generators for non-compliance (emphasis added). This
requirement as stipulated by CalRecycle exceeds the authority granted to
CalRecycle by State law.

While SB 1383 grants CalRecycle the authority to “require local jurisdictions to
impose requirements on generators or other relevant entities within their
jurisdiction,” this authority does not extend to the imposition of penalties (emphasis
added). SB 1383 only states that CalRecycle “may authorize local jurisdictions to
impose penalties on generators for noncompliance” {see Section 42652.5. (a)(1) of
the Public Resources Code (PRC)} (emphasis added).

However, the proposed regulations [Article 16, Section 18997.1 (b)] specify that
jurisdictions “shall adopt ordinance(s) or enforceable mechanisms to impose
penalties as prescribed in Section 18997.2.” (emphasis added).

In addition, Section 18997.2. Penalty Amounts, requires: “(a) A jurisdiction shall
impose penalties for violations of the requirements of this chapter consistent with
the applicable requirements prescribed in Government Code Sections 53069.4,
25132 and 36900. The penalty levels shall be as follows: ...